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Percentages of Assets Held by The Travelers 
Companies in Various lypes of Securities 


MORAL: 
Insure in 


The Travelers 


Per Cent 


12.2 
13.3 
11.8 
11.0 

6.1 
15.6 


U. S. Government Securities 
Other Public Securities 
Railway Securities 

Public Utility Securities 
Other Securities 

First Mortgage Loans 


Real Estate . 


Loans on Company's Policies 


Cash on Hand and in Banks 


Interest Accrued 


Premiums Outstanding and Deferred 


All Other Assets 


Per Cent 


3.9 
17.6 
2.7 
1.5 
4.2 
0.1 





¥ 4 
Annual Statements December 


THE TRAVELERS INSURANCE rer ees 


ASSETS 

United States Government Bonds $80,545,615.00 
Other Public Bonds 88,947,727.00 
Railroad Bonds and Stoc ks 76,551,628.00 
Public Utility Bonds and Stocks 70,477, 
Other Bonds and Stocks 48,065, 
First Mortgage Loans 108,028, 
Real Estate . 26,994, 
weg on Company’s s polici ies 122,310,510.97 

Cash on hand and in Banks 15,086,001.79 
Interest accrued 10,287,629.67 
Premiums due and deferred 26,498,431.14 
All Other Assets 699,026.59 


ToTaL $674, 492,525.31 


758.00 
112.12 


THE TRAVELERS INDEMNITY 


ASSETS 
United States Government Bonds 
Other Public Bonds 
Railroad Bonds and Stoc ks 2,948,119.00 
Public Utility Bonds ; 1,623,800.00 
Other Bonds and Stocks ... 7,5 
is Mortgage Loans . $12,500.00 
Cash on hand and in Banks 
Premiums in Course of Collec- 
tion 
Interest accrue do 
All Other Assets 


ToTaL 


$1,714,490.00 


87.00 
$20, 120,434.94 


THE TRAVELERS FIRE 
ASSETS 

‘rmment Bonds 44.00 

Other Public Bonds $174.00 


States Gov: $3, 
, “Ls 

Railroad Bonds and Stoc ks ; 2,469,17 
4, 
l, 


United § 


Public Utility Bonds and Stocks 70 ‘681. 00 

Other Bonds and Stocks 647,414.00 

7 irst Mortgage Loans 250,000.00 
Cash on hand and in Banks 1,907,045.29 

Premiums in Course of Collec- 
tion 

Interest accrued 

All Other Assets 


Tora. 


1,229,437.§ 
111,071.53 
17,046. 


$16,0 054,586. 


2,209,276.00 | 


1,851,561.33 | Surplus 
95,193.46 | 


| 


| Othe serve 
96,208.00 | ther Reserves 


| 
| 


391.00 | 


| 
| 
| 
| 


694.038 | 


COMPANY 


31, 1952 


Sirty-ninth 


RESERVES AND ALL OTHER 
Life Insurance Reserves . 
Accident and Health Insurance 

Re -serves ° 
Workmen’s C ompensation and 
Liability Insurance Reserves 
Reserves for Taxes . 
Other Reserves and Liabilities 
Continge ney Reserve 
Special Reserv e. 
Capital $20,000,000.00 
| Surplus 18,139,869.67 


TorTaL 


T wenty-seve nth 


$67 4, $92.5 


in nual 


Annual Statement 


LIABILITIES 


$559,335, 165.47 


9,475,162.90 
46,287,060.93 
3,211,402.49 
2,226,312.35 
7,778,318.00 
$,039,233.50 


38, 139,869.67 
25.31 


Statement 


RESERVES AND ALL Oruer LIABILITIES 


Unearned Premium and Claim 
Reserves ; 
| Reserves for aia : 


; and Liabilitie s 


| Contingency Reserve 


1.769,200.15 | 


3.00 | 


| Special Reserve . 
36 | 


30 | 
| 


INSURANCE COMPANY 


Special Reserve . ee 
$3,000,000.00 
4,289, 107.90 


Capital 


ToTaL 


Ninth 


$8, 166,961.76 
353,189.10 
541,808.19 

1,627,399.00 
2,141,968.99 


7,289, 107.90 


$20. 120,434.94 


Annual Statement 


RESERVES AND ALL Oruer LIABILITIES 


Unearned Premium and Claim 
Re serves 


Re serves for —— ° 
Other Reserves and Liabilities 
Contingency Reserve 


$2,000,000.00 
548,110.18 


Capital 
Surplus .. 1, 


ToTaL 


$10,266, 136.84 


254,309.98 
33,724.36 
893,292.00 
1,059,013.12 


3,548,110.18 


$16, 0. +4, 586.48 








62.90 


60.93 
02.49 
12.35 
[8.00 


5.50 


9 10 


8.19 
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When circumstances require you to incorporate a 
Modern client in Wyoming or in Maine or in Texas, or in any 
of the other states of the Union or in any province 
e e of Canada, you will find that through the services to 
Efficiency attorneys of The Corporation Trust Company your 
work goes as smoothly and expeditiously as if incorpo- 
rating in your own state. And when you must license 
i ] a corporation as foreign in any state you will find 
OO Or The Corporation Trust Company’s services not only 
take the detail off your shoulders but provide what 
lawyers are coming more and more to appreciate and 
Lawyers demand—expert, systematic statutory representation 
afterwards. The Corporation Trust Company’s serv- 
ices are just a modern efficiency tool for the legal pro- 
fession. No mratter where you are there is an office 
of The Corporation Trust Company near enough to 
bring to your desk overnight the complete facilities 
of this forty-one year old organization for services to 
attorneys 


THE CORPORATION TRUST COMPANY’ 


ORGANIZED UNDER THE BANKING LAWS OF NEW TORK ANDREW SERSEY 
COMBINED ASSETS ~- MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
45 EXCHANGE PLACE. JERSEY CITY 
0 W TENTH ST. WILMINGTON. DEL 


Albany, 180 State St. Detroi le 
Atlanta, Heale Bide. elem) tH Ly 
Battimere, 10 


(The Corporation he Be incorporated Los 

rite Atlantic Fae | Bk. Bidg , 
oration Trust, Incorporated 

Buffalo, Ellicott Sq. Bldg. P h Olives Bidg. 
Camden, N. J., 328 Market St. Portland, 4430 seqress St 
Chicago, 208 S. La Salle St. San Francisco, M 
Cincinnati, Carew Tower Seattle, Exchan Bidg. 
Cleveland, Union Trust Bidg. St. Louis, 415 e St. 


Dallas, Republic Bank Bidg. Washington, Munsey Bldg. 

















AMERICAN Bar ASSOCIATION JOURNAL 











The Lawyer 
Recognizes that Certain 
Law Books are ‘‘Indispensable’’ 


In spite of everything, the sub- 





scription lists of the “Reporters. 


making up the National Reporter 
System stand practically at the 


same high point as a year ago. 


This confidence in the Re- 
porters places a responsibil- 


ity upon the publisher. 


We shall, as always, en- 
deavor to merit this confi- 
dence and to meet the re- 


sponsibilities of leadership. 


West Publishing Co. 


St. Paul, Minnesota 
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Award for Discussion Under Ross Bequest The National Conference of Bar Examiners 
] i SNE , San ee ee HE National Conference of Bar Examiners 
ed as foll ‘I give, devise and bequeath met in Grand Rapids on Tuesday morning, 
my estate to the American Bar Association August 29, with delegates present from more than 
One Hundred Thousand Dollars to be twenty-five states. Mr. James C. Collins of Rhode 
safely invested, the annual income of which to Island, the chairman, in his address reviewed the 
fered and paid as a prize for the best discus- work of the year and prophesied a continued use- 
f a subject to be by it suggested for discus- fulness for the organization. He introduced Mr. 
at its preceding annual meeting.” Charles E. Clark, Dean of the Yale Law School, 


‘ 


100,000.00 mentioned, approximately who read a paper on the subject of “The Selective 
_ Process of Choosing Law Students and Lawyers.” 
The next speaker was Mr. Charles P. Megan, of 
the Illinois Board of Examiners, his subject being 
“Jottings of a Bar Examiner.” He was followed 


by Mr. George F. Baer Appel, Secretary of the 


Of the $ 
000 has been received by the American Bar As- 
tion, and they have determined to put the 
est in operation. Accordingly they have of- 


prize of $1,000.00, which is open to all mem- 





= American Bar Association on the fol- Pennsylvania Board of Examiners. 
5 — A resolution was adopted calling on each board 
3 |. The discussion must be in writing and not of examiners to call a conference in its state, at 
1 tain more than five thousand words. which members of the examining board would meet 
2. All papers must be in the hands of the’ with law school representatives, delegates from bar 
itive Secretary by the first day of March, 1934, associations and judges of the supreme court, to 
3. The Executive Committee will determine consider questions involving admissions to the bar, 
§ winner of the prize at its May meeting in 1934, including the bar examinations. A further resolu- 
the winne ll be expected to read his paper tion was passed recommending to examining boards 
e next Annual Meeting of the American Bar that they consider the subject of arranging for in- 


tensive surveys, both of the law schools and of the 


ociation 


; ; bar examination systems in their jurisdictions, simi- 
4 4. All members desiring to compete should yo : . fags 
4 ; , lar to that which was completed this year in Cali- 
= e to the Executive Secretary, and they will .- . 
Fe aed led Y ee ‘ tornia. 
ig furnishes 1 seale snvelope containing rc Tr : : 
| | é : envelope ; ig tw ; [wo round tables were held in the evening, one 
i ipicae Semuers he writer will retain one of Gy the subject of the character problem, which was 


duplicate numbers and attach the other to his presided over by Mr. A. G. C. Bierer, Jr., chairman 








: ritten discussion when it is sent to the Executive of the Oklahoma Board, and the other dealing with 
: ecretary. By this means the identity of the methods of treating repeaters in the bar examina- 
{ ters will not be known prior to awarding the tions at which Mr. Philip J. Wickser, Secretary of 
4 rize the New York Board, was the leader. 

q 5. The subject for discussion is “Administrative Mr. Charles P. Megan was elected Chairman 
i encies in Government and Effect Thereon of Con- and Mr. Will Shafroth Secretary for the ensuing 
4 tutional Limitations.” year. 
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THE BOOK THAT TELLS YOU “HOW” 








TRIAL MANUAL FOR 
NEGLIGENCE 
ACTIONS 


By 


SYDNEY C. SCHWEITZER 
Of the New York Bar 


Introductior 


HON. FREDERICK E. CRANE 
Associate Judge New York Court of Appeals 


* 


\n authoritative manual of procedure of approximately 1000 pages analysing 
the negligence action from its preparation to the conclusion of the trial, pointing 
out NOT BY ABSTRACT GENERALITIES, but by actual questions, how t 
prove the factum of negligence, the injuries, medical expenses, financial loss 
etc., etc 


Instead of telling what acts constitute negligence, this work explains HOW 
to prove that a specific act constitutes actionable negligence. All sorts of varied 
types of accident cases are carefully analysed and the questions necessary in each 
instance to make out a prima facie case are set out in clear, understandable fash- 
ion, with full explanatory notes. A similar treatment is accorded the subjects of 
proving the injuries, and the pain, suffering, disability and expenses incidenta 
thereto; loss of time, wages, impairment of earning capacity, etc., et: 


One special feature is the contribution of three 
outstanding authorities— 








SMITH ELY JELLIFFE, A.M., M.D., Ph.D., internationally famous neurok 
gist, Consulting Neurologist at Manhattan State Hospital, formerly Professor of 
Psychiatry, Fordham University, formerly Associate Professor of Diseases of the 
Mind and Nervous System, N. Y. Post-Graduate Hospital and Medical Schoo! 
who writes on ACCIDENTAL INJURIES TO THE NERVOUS SYSTEM 


S. J. HODKIN, M.D., a well known surgeon, on the surgical staffs of severa 
hospitals, who contributes a complete GUIDE TO THE ANATOMY. 


GEORGE I. SWETLOW, M.D., L.L.B., F.A.CP.., Professor of Medico-Lega 
Jurisprudence at St. Lawrence University (Brooklyn Law School), Attending 
Neurologist at a large New York hospital, and a member of the New York Bar 
who writes on a subject of which he is recognized as an outstanding authority 
THE MALINGERING WITNESS. 


One Volume One Thousand Pages Twelve Dollars 
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THE GROWING IMPOTENCY OF THE STATES 


the States Composing the American Union Constitutes a Problem of 


nce Affecting the Present Well-Being and the Future Stability of 


S 


Causes of the Serious Predicament in Which They Find Them- 


General 


Welfare Clause and Grant-in-Aid Statutes — Police 
Federal Government as Exemplified in Eighteenth 


ent—Proposed Child Labor Amendment—Movement to De- 


< 
~ 


mn Powers Well under Way—The New School 
Thought and the Fallacies of Its Premises and Conclusions* 


By Hon. CLARENCE E. MARTIN 


President of the American Bar Association, 1032-33 


ive f the great honor you 
1e, I now comply with 
undate to address you. 
nadequately that 


congratulation and of re- 
ereeted the announcement 
sincere feeling of congratu- 

inancial depression from 
emerging, the Association 
responsibility 
fession and for our beloved 


unced advancement 
rle for the adoption of 


ilmission to the Bar. The 


legal ethics in the law 

solved. Signal progress 
ur effort to eliminate un- 
the law Many of the uni 
| the Conference and rec- 
tes for adoption, received 
by the legislatures during 


ents to the Bankruptcy 
ur committee, passed dur- 

he last Congress. Our 
idened its activities and has 
1 unfortunate 
O National Con 
this Association and con- 


tne poor an 


it, was submitted by Con- 
he states For the moment, 
liction of federal courts has 
ittack upon judicial salaries, 
respective state constitutions, 
he repeal of the Eighteenth 
h this Association voted in 
orm less than three years 
for the action of the states 
the legal profession, at a 


sentatives of state and local 


yesterday, coordination of 
ns, and ultimate integration 
potential probability. 
upon this latter subject? 
he Executive Committee, 


for the present purpose of 
rts of the Bar, and as soon as 
ll of the associations in one 
the zgis and leadership of 
American Bar Association at 





this Association. Coordination of effort has been 
agreed upon and a national Bar program has been 
adopted. 

While there is a complete recognition of the 
national standing, scope and prestige of the Ameri- 
can Bar Association, and a desire upon the part of 
all of the state associations to agree upon a plan 
of integration, the formulation of that plan has 
presented many difficulties. Remarkable as it may 
seem, most of the state organizations owe their 
existence to the efforts of the Association. Formed 
primarily for the purpose of creating interest in our 
endeavors, as well as coping with local problems, 
their delegates came to our meetings in a repre 
sentative capacity until 1916, when the Conference 
of Bar Association Delegates was formed as one 
of our sections, and there they now meet and 
recommend constructive measures to this body 
The primary purpose of the existence of state as 
sociations has been forgotten by our change of or 
ganization, and the direct contact of former years 
exists only through the Conference. This integra- 
tion, desired by the legal profession generally and 
expressed in the addresses of all of our Presidents 
during the last fifteen years, seems destined to be 
a fact in the near future. The movement demands 
and I am sure will receive, the enthusiastic support 
of every member of this Association... The very 
existence of the profession, as a profession, depends 
upon the auspicious conclusion of the endeavor. 
Success, I pray and predict, will crown our effort. 

In giving an account of my stewardship, may 
I say, humbly but sincerely, that all has been done 
that mortal man could do to make the year an out- 
standing one in the annals of the Association. If 
those who come after us regard the achievements 
of this body during the year as contributing fac- 
tors to the welfare of the nation, then let them 
give credit to those to whom it is justly due—to the 
Executive Committee, to the officers of our sections 
and the members of the committees. Ardent in our 
cause, they have toiled unselfishly, unceasingly, 
capably. No man has been surrounded with more 
willing assistants nor labored in a more loyal and 
sympathetic atmosphere. 

Monumental as the accomplishments of this As- 
sociation in the past have been, and great and bril- 
liant as have been its counselors, I would not have 
you infer, my friends, that the future of this Asso- 
ciation or the success of its aims and purposes is 
assured. Its future and the success of its efforts 
should be our constant care. Its leaders must have 
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our fervent and zealous support That, indeed, is 

our binding and continuing 
Lawyers live in the public ey« 

are essentially and primarily publi 

If this Association, then, has 

I conceive that it has, it 

carefully the tendency of pu 


and their duties 
in their nature 
a public aspect, and 
duty to watch 


necome 


blic opinion, and, wher« 


the trend is inimical to the elfare of the nator 
or to the detriment of society, to direct the attentio 
of our people to it And when the path of legal 
destiny is uncertain or becomes obscure, the high 
est regard that we have for the living and to our 


posterity demands that we brightly note that path 
in order to prevent our people from straying into 
the dreary forests of unbridled democracy and 
communism (And obl peremptorily 
exacts that study thoroughly, balance properly 
and advise clearly \ to have this 
generation, and its appraised at 
the bar of history, re exercise of our best 


that igation 
we 
casual 


anxiety 
rts, properly 


11 
judgment. For it is a truism that the history of a 
people is a history of their la 

Gathered in conclave here, for the purpose ol 
considering the problems and the interests of 


noble profession, we have come like 


th in the principles of right 
i 


learned and 


wise to reassert our fal | 


and justice, to scan the horizon of legal possibil! 
ties, determine the security of our fundamentals 
and our governmental structure—aye, we are her 


for the general good of a common country. 


May I, today, direct your attention to and ask 
your serious consideration of the present status of 
the sovereign states composing the American 


union? It is a problem of mate 
the present well-being 
the republic 
side. 

First, and foremost, 
that the states are 1 
inal laws and that 
consideration in their execution 

A lawless condition, far orse 
existed, in any country, at any time, is manifest in 
the land. Nor is it of it growth. It has now 
assumed the proportions of a revolt against organ 
ized society. It has reached the point where candor 
compels the admission that An crime 
breeding and criminal protecting 

We have had crime 
There has been stud) 


rial importance to 
future stability of 
ttacked from every 


They are ein 
the charge is being mad¢ 
enforcing the crim 
l has undue 


ot properly 


the lement 


: } 
iwie€ss € 


than has ever 


rece! 


erica iS a 
nation 

and c »mmissions 
asons for and the 


surveys 


into the re 


causes of crime. Many recommendations of these 
bodies should be acted upon. But while the in 
vestigation and deliberation continues, the criminal 


plies his trade; one wars upon another; each 

and all of them challenges the right 

to protect its citizens 
One of the causes is 


can acquire the means whereby an 
] 


gang 


of government 


with which one 
act of violence 


is committed. It is a well-known fact that in over 
90 per cent of crimes, some k of firearm plays a 
part. 

The manufacture, display for sale, and sale of 
firearms should be curtailed. Persons, other than 
officers, carry firearms for a purpose Last year 


the Conference on Uniform State Laws reported 
and this Association led to the states, the 
proposed Uniform Machine Gun Act, for passage 
Congress promptly as applicable to the 
District of Columbia. Many of the states have 
similar acts. Adoption will uterially reduce the 
use of firearms and the f purchasing them 


recommen 


passed it 


means 


ASSOCIATION JOURNAI 


Every firearm should be appropriatel 
the name of the owner and its transf 
erly noted 

One of normal mind, who co! 


always entertains the hope and expect 


ill go unpunished. The average « 


conceal every vestige of inc 


Therefore crime detection has be 


Che lawyer is interested in ascertain 


rules surrounding the trial are adeqi 
pose, or whether the criminal cla 

them Chat, indeed, is our provin 
organization, too, we are intereste 
the criminal element and reducing ct 


We ar 
ment of the criminal as a 
Collectivels 


mum ntensely interested 


the lawyers are bl 


t 


"iminat 


laying the trial and with the interpo 


technicalities 


est of his client, the lawyer must t 
of them, however he may personal 
plication of them 

In this country, the admini 
criminal law peculiarly the lay: 
But, he, too, is hedged about by leg 
trial. Frankly, the conditions surt 
criminal trial are deplorable. Thos 


to 
constructive 


as simple as possible 


I 
hearing Many suge 
made. 

Indictments 


of the accused to 


should be 


a bill of particular 


| 
Simipie 


Che right to amend the bill of part 


gh a mistri 


thou 


Ye permitted 
trials should bs 


even 
1 
less 


for grave cause, 
and change of counsel on the eve of 
The 


should be 


to be a cause of continuance. 
be examined, challenges 
the number of challenges given tl 
in number. Save 
whole number, 


atter due delil 


i¢ 
but not less than 
ition, should cony 
the verdict 
And jury SeTVI1ce should be 
that 


CTs 


those agreeing upon 
made 
the standard of 


element ol 


the jury shal 
Che 


judgmet 


the community 
to the 


citizens 


cused are entitled 
type of our 
Because of the presumption 


have grown up many theories, ru 
tions to protect the accused, w 
the accused does not need for his 


government which prescribes penalt 
} | 


lation, through 


a burdensome task for the pross 
one guilty of crime, save in the pl 
ordinary case. If safe-guarding 


j 


ens were given tne 


Same attentio 


} - - 
safe-guarding the 


bestowed upon 
from 
would be a diffe 
procedure 


conviction, when charged 


rent aspect in the 


Our constitutions require that 
Hence I 
cannot be 


be faced by his accusers 


an absent witness used 
cused, although it 


\doption of the 


can be used 
proposed uniforn 
the Conference and recommended | 
tion to the for passage, 

ance of witnesses living without o1 
outside of the state of trial, wil 


the non-resid 


States con 


ent witness evil. The 


e 


a 


in capital cases, 


So long as these exist 


secure a fall 


its legislative brancl 


fet 


crime deter 


Lf 
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ri S 1 be abolished as a reason for 

t tif cause it has been abused; al- 

ugh admission made in one trial, in the interest 

justice, might ell be disregarded elsewhere. 

‘rosecutors sl be permitted to comment on 

e refusal of tl ised to testi ne ought to 

jeopard ifter verdict. Appeals should 

be had as itter of right, but only after 

‘ vn These changes would 

nd could urt an innocent man tried be- 

re an honest upright judg When and if 
le, the ends of justice will be better served. 

I believe | ense your reasoning—that the 

inges suggest ire radical departures from the 


me of them are, but none of 
sic concepts of justice. Most 
idopted to tect the accused 
f the jury. But the trial jury 
sed in crimina es is the same jury that is used 
rudent regard for the ends of 


common sense rules and meth- 


resent systen 
em violates 
these rules 


, 
the pre 


Civili Cases 


stice requires 


ls be used are in accord with present day 
ought. May e recommend to legislators and 
rime agencies tudy of the new Criminal Code 
the Americar Institute No suggestion is 
1ade that the tate should not prove the accused 
cuilty beyond asonable doubt, that he should 
e denied competent counsel, and that the trial 
uurt shall power, in a proper case, to set 

ide the verdict 
to counsel, this 


While the ndant is entitled 
lawyers may condone the com- 


es not me 


ission of perjury or false swearing. Lawyers are 
expected to be est; and honesty has no double 
neaning. The yer’s duty extends to an honest 


lient’s case to a jury, in accord 
ith the rules ocedure and evidence. He is 
ot expected t ure an acquittal by any means 
vithin his p< The end does not justify the 
eans, if the are dishonest or dishonorable. 


resentation 


Above nd offenders ought never to be 
aroled, and j ns convicted of a third felony 
hould be ret ed from society during the re- 
mainder of thei es. Parole statutes should be 


liberally used he case of first offenders, except 
violence, and the 
treated as th theory of the law 
uses for penitents— 

not habitual criminals. There the criminal is ex- 
pected to do penance for his offense against society 
vith the ultin ght to return and take his place 
its ranks ence the indeterminate sentence. 

t and particularly young men, 
ught not to nearcerated with hardened crim- 
nals. They ld be separated and treated ac- 


tter commiss crimes ot 
convict should 


ntends Penit tiaries are ho 


But first offenders, 


ordingly 
In the br field of criminal law administra- 


m, headshiy purposeful direction is lacking. 


I 


some of thi ites, there are overlapping juris- 
ictions—the prosecuting attorney, the coroner and 
the police sor mes have concurrent powers, with 
the result that nvestigating evidence is open to 
ublic gaze ticularly through the columns of 


e so-calle Generally, police have 
nly casual « t, if any, with the county prose- 


press 


cutor’s office uently petty jealousies exist be- 
veen them and the force in the sheriff's office, and 
etween both and the state police, where the latter 
force exists. Often one set refuses to help or im- 
pedes the wor f the other. Committing magis- 
trates someti1 re at odds with all of them. Ad- 


ministration 1 be concentrated in the office of 
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the Attorneys-General of the respective states, who 
should have practical and not theoretical power. 
The Attorney-General should not content himself 
with appellate matters only. Judicial councils in 
the various states might well give this subject as 
siduous and persistent attention, and recommend 
a plan of codrdination, similar to the one in force in 
the federal realm. 

We speak today of organized crime, of crim 
inals banded together under a common head 
We hear of mercenary crime, of criminals hired 
and employed to execute certain details in order 
to achieve intended results. We know, too, that 
these criminal conspiracies have no regard for 
state lines or national boundaries. For this rea- 
son many well meaning citizens are urging federal 
assumption of the entire body of the criminal 
law. Federal investigation of crime or of par 
ticular crimes, and assistance to the states in detec- 
tion, is as proper as the help that one set of state 
officers would give another. Indeed, there must be 
coordination of effort if we expect to achieve re 
sults. And no expenditure is too great to accom 
plish the end desired. But however widespread our 
efforts, local enforcement must remain, if ultimate 
justice would prevail. From the time of Magna 
Charta down, trial in the vicinage has been one of 
our fundamentals. No condition can become so 
overwhelming as to entice or persuade the aban- 
donment of that principle, which has been one of 
the bulwarks of our system of jurisprudence. Fed- 
eral assumption of enforcement of the criminal law 
would be the death blow to state sovereign powers. 
It would be the final act in a nation’s tragedy. The 
advocates of this thought are enamored with a 
strange conception of American constitutional gov- 
ernment. 

Yet the time has come for concentrated action, 
if the criminal element is not to become our master. 
Certainly the states composing this great nation 
cannot be impotent in the face of peril, which 
threatens the very existence of society and the well- 
being of its law-abiding citizens. Concurrent, ade- 
quate legislation is indispensably necessary. The 
best efforts of the members of the Association, and 
particularly its Section on Criminal Law, are at 
the disposal of the country. 

Secondly, the status of the states, as the de 
pository of the local powers of government, is en- 
titled to our serious consideration. So rapidly are 
the rights of the states waning, that legal writers 
are beginning to assert that soon they will be re- 
duced to administrative districts. If that state- 
ment is true, our republican form of government is 
tottering and social democracy is in the offing for 
America. 

The present predicament of the states is due 
to no misconception of their relative political rights 
and powers. The cause is not hard to ascertain 
or analyze. Local government is just as strong, 
and is as strong only, as the men behind it. Lack 
of knowledge of government, corruption and prosti- 
tution of office, inaction on the part of local officials 
to correct existing evils and maintain inviolate per- 
sonal and property rights, maladministration of the 
criminal law—these are the basic reasons why polit- 
ical relief was sought elsewhere. Nor were the 
state governments more stable. The states are what 
we make them. Want of a proper conception of the 
social functions of government, lack of interest 
upon the part of the people in the activities of 
government, attack on personal and property rights 
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Some other dynamic force was needed. Judicial in the social fun ( 
terpretation pointed the way P bilities for fed formance 
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welfare clause. That development has been poten f the state ject so esst 
tial, pithy, effective. Its histor interesting. It being « eople, be 
is the tax clause of the Const! Madison i1 ction an ’ niformity 
the Federalist (No. 51 1 of t clause, that it titutional 1 t e Natt 
was intended only to int powel r the raising o directly thereby met a1 
money to carry out the enumerated powers note em, state ers e found o1 
therein. Hamilton, however, urged that the only ind federal office n state pa 
qualification upon it was | biect of the and state gover 1 enter into « 
appropriation of mon “must e general, no ons ith « ther—the whol. 
local.” In 1817, Madison vetoed the internal 11 scheme of government, by these 
provement bill, | ed under the general welfare naught. And the Supreme Court 
clause, upon the ground that view of tl Mellon,* he that it was powé 
Constitution would exclude t ial authority these appro] s, even in as 
from guarding the lary between the legislative state, because e question in 
powers of the general and state governments, be judici: charactet 
cause questions relating to the ge eral welfare, be Madis ’ hetic vi 
ing questions of poli nd expediency, were “un ecall, that es could be 
susceptible of judici cogni ind decision.’ oveneral welfare iuse, the judi 
Mr Justice story held the sam«¢ ev ible to I legi itive bot 

The potency of the claus ! into oblivi general and state vernments. M 
until January, 1896, when the > eme Court hel No state may terfere The } 
that Congress had the power to pass a condem1! vzed. Congress, alone, is supreme 
tion statute to acquire land on the Gettysburg bat These ac ere the beginni 
tlefield Three months later the first caste » state projects a state dep 
which the government challens the constitutio1 itional treas They create 
ality of an Act of Congress, urging that the appr: money spending on the part of t 
priation made by it was not t a debt, but a__ tainly a new ought not to pass 
gratuity, the court held* that Congress was the house or sc ling \ di ( 
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1al Gove ovide a way to repudiate 
debts Fy the report of the Committee on 
nkruptcy iscertain that the Executive 
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( so-calle Municipal-Debt Readjustment” 
Iment t present bankruptcy act. The 
bject of this posed amendment is to permit 
unicipalit t is financially embarrassed, al- 
ugh not ins nt, or its creditors of any class, to 
iter a fed t and apply for relief. The court 
ppo el r the municipality, col- 
( s fin: rse them, repudiate the re- 
ider or ad m, and, in effect, discharge the 
ty or town f1 nkruptcy in the same manner 

in ind 1 

Independe he constitutional questions in- 
ved and the effect upon municipal bonds now 
tstanding or reafter issued, it is apparent that 
* Pa leral courts a power over sub- 
sions cré the purpose of exercising one 
the sovereig ers of the state. If the federal 


irts can be n that power, why not lodge 
the fed risdiction the other powers of 
pletely destroy and 
licate the t ht of local government? 
permitted munici- 
indebted beyond 
heir power t ind they have; if large and 
lous citi e been misgoverned and their 
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hem, having n the power, must assume the 
responsibility Believing that the proposed meas- 
n in tate p rs, and that it will 
e tax nquencies, the American Bar 
h its Executive Committee, has 
¢ s to defeat the measure as 
\met rt to repudiate public debts. 
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government 
Congress con- 
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revisiot idget : second, relief and public 
banking and currency; and, 
g¢ to railroads, 
1dministration found 
his legislation, save that 
inder the se head. Among other things, the 
second legislative group gave direct relief to the 





1 4 , o af 4 


\WING IMPOTENCY OF THE STATES 
























































state governments. Frankly, the banking legisla- 
tion is intended to eliminate the state banking sys- 
tems—a presently exercised state power. In this 
discussion, however, we are incidentally interested 
in the fourth group. This legislation, and its execu- 
tive concomitants, has completely engrossed the 
attention of our people. In the absence of court 
decisions, which are probable, it would be unfair, 
as well as impolitic, at this moment, to argue or 
attempt a determination of the constitutional ques- 
tions involved in, and the legal effect of this legis- 
lation. Eliminating these matters, as a temporary 
expedient, it should have the support of this As 
sociation, 

That the very existence of the nation demanded 
urgent treatment is apparent. Certain it is that the 
government was influenced alone by the end de 
sired, and not the means used to attain the end. 
The nation was and is sick. A strong curative was 
needed. The people have taken the word of our 
constituted authorities that, because of this finan- 
cial stress and economic emergency, the recovery 
legislation is necessary for temporary purposes, for 
a limited time, is experimental in its nature, and 
is intended as a narcotic or anti-toxin to bring the 
nation back to normalcy. When the nation re- 
covers, and it will, it will resume its normal prac- 
tices and the administration of the medicine being 
needed no longer, shall cease. This promise is re- 
freshing to the lawyer, for despite the recognition 
in the industrial codes of the broad principles of 
social justice and their application—an outstanding 
advancement, this character of legislation, as a legal 
fixture, would reverse the American method of legal 
thinking, destroy individual initiative, and, by in- 
direction, not alone invade the province of. but 
completely destroy the fundamental rights reserved 
to the states. 

When, for lack of constitutional authority, na- 
tional legislation cannot be had, constitutional 
amendment is promptly suggested to secure from 
the states the power reserved. For the first time, 
however, we are discussing an amendment repeal- 
ing another—the Eighteenth Amendment. The 
very fact of the submission of a repealing amend 
ment, the first in our Constitutional history, is an 
admission that the Eighteenth Amendment is a 
failure. Aye, it is an admission that the general 
government is unable to enforce local police pow- 
ers. Its repeal will wipe out that federal incursion 
into the realm of local affairs, and, to this extent, 
denationalize the government. 

Another and somewhat similar police power 
grant, the Child Labor Amendment, now under 
consideration, would seem to grant a power to the 
federal government over the labor, as distinguished 
from employment, of children under eighteen, to- 
gether with all incidental activities. Certainly these 
two movements are contradictory in purpose and 
design. More remarkable is it that some organiza 
tions have declared in favor of the repeal of the 
Eighteenth Amendment and for the ratification of 
the Child Labor Amendment. 

When the latter was submitted all, but six, of 
the states rejected it. Nearly ten years have elapsed 
since it was’ submitted and discussed. Can a state, 
which has ratified or rejected an amendment, 
change that vote before final action by the states? 
Certainly it could not recall a ratification. Nine of 
them have sought to change their respective votes 
this past year and ratify the amendment. Has the 
time limit for consideration expired—or are we still 
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within that sphere, called by the Supreme Court, 
reasonable time 

Eliminating these legal impediments, let me 
briefly say this of the Child Labor Amendment 
It is the broadest grant of power ever attempted 
to be given to the National Government. No rea- 
son exists for the grant. It applies to agricultural 
and domestic labor, as well as every other exertion 
It can be used to prevent children under eighteen 
from laboring, as well as nationalize education and 
be the basis for required military training. It is not 
a Child Labor Amendment It was not so in 
tended. Although advocated by many well mean 
ing people, it is a communistic effort to nationalize 
children, making them responsible primarily to the 
government, instead of to their parents. It strikes 
a blow at the home. It appears to be a part of a 
definite, positive plan to destroy the republic and 
substitute therefor a social democracy. It is op 
posed to the ideals of our American institutions 
Every legislature which ratified it, admitted by its 
action that it was incompetent to handle a matter 
completely within the realm of states. Child 
labor is inhuman. No laws can be too stringent in 
terms nor enforced too strictly to abolish it. Its 
existence is a blot upon the escutcheon of our 
civilization. But it is unfair, un 
this subject on to the national sphere, where it does 
not belong and which is overloaded. Sentimental 
emotionalism must not stituted for the realm 
of reason. If given jurisdiction of the law of parent 
and child, the general government should be given 


after proposal ?" 


tne 


\merican, to pass 


] f sul 


power over the subject of husband and wite, of 
marriage and divorce If these, why not the other 
domestic relations? If you respect our constitu 
tional structure, under which we are now function 


ing, you will do your utmost to defeat the so-called 
amendment. It relegated to the store 
house of political blunders and a perpetual time 

lock placed on the door 
Other causes may exist, other steps may 
been taken, other plans may be in the making, but 
what has been said today is evidence that the move 
ment towards ultimate state 
ereign powers is well on its way. Not a campaign 
occurs without promises on the part of Congres 
sional candidates to advocate adoption of measures 
and laws, anyone of which means federal assump 
tion of state prerogatives and doles from the fed- 
eral treasury. Not a novel or intricate governmental 
problem is presented, unless some set of individuals 
or some organization proposes federal assumption, 
such urging is 


should be 
have 


destruction of SOV 


control and enforcement. Indeed 

frequently regarded as most appropriate and 
simplest answer—let someone else do it. . The de 
veloped application of.that sentiment. is the begin 
ning of a tyrannical government. Yet 
the movement has grown into a national trend and 
has developed a new ol of thought, whose ad 
herents would promulgate ne philosophy of 
government. 

This new philosophy proceeds upon the theory 
that our civilization is a failure, and, therefore, upon 
the supposition that the Constitution, if not com- 
pletely in the discard, has reached the stage where 
it is a great, but unbinding, charter of principles. 
We are told, by this school of thought, that govern- 
ment is dynamic, restless, growing; that its funda 
mentals are changeable; that, as have now 
emerged from a rural and undeveloped state of so 
ciety our individualistic s ust give 


the 


form of 
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a broader scope of combinations and property cor 
trol; that there must now be an uniform expans 
and enlargement of the social functions of gover 
ment; and that, as local performance circum 
scribed and inefficient, the state gove1 t 
the sovereign depositories of reserved pi ers under 
our system, must be disregarded, an itional 
istic theory adopted. 

[ challenge the accuracy of the pi in 
the conclusion of that school of thought Prue 


government ts constantly changing 


statutes and of decisions in our libraries are mut 
witnesses of that fact But they, al ire living 
witnesses that the basic fundamentals ir civil 
ization are enduring 

In substance, we are told by this 1001 that 
the nation should disregard the advice the 
mortal Washington, in his Farewell Address, wher 
he urged us to resist the spirit of innovation uy 
the principles of the Constitution, “| ever spt 


cious the pretexts,” and warned us that time and 
habit were necessary to fix the true character of 
government, as well as other human institution 
We are asked to forget the home spun t ioht 
Thomas Jefferson, who proclaimed that e of « 
fundamentals of citizenship was “the ipport 
the state governments in all their right s the 
most competent bulwark against a1 


tendencies.” 


This philosophy must admit the is fact 
that when the powers of the state are destroyed 
this will be a government administered from th 
top down, whaiever its form Indeed, carried t 
its logical conclusion, its adoption wou pave the 
way for the substitution of state soc! m for so 
cial justice, and social democracy for our republica: 
form of government. Shall we exchange the fleet 
ing conceit of the times for the experience of over 
a century and a half? 

To combat this movement and br the people 
back to the realization of this dange1 the duty 
of the hour of the legal profession \ recognition 
of that compelling duty urges us to sound the note 
of warning. If the movement prevails and the na 
tion succumbs, it will be our fault; it e none 
other. 

Only by combating that false philosopl government 
by banishing incompetents from political tace securing 
an intelligent, vitalized enforcement of the 1 law | 
recognizing the basic principles of social just nsisting 
upon elimination of local extravagance gt pres 
ent debts; by rejecting all grants-in-aid al finan 
help—can the states retain their places it polit 
and ‘adequately exercise their reserved powe er the ( 
stitution. To achieve these ends is a wor 
tions. Shall. we undertake the task 

I visualize an affirmative ‘answer l to assume 

ith the substantial help of a united 

lefenders from its nception, that the ¢ titut | gr 
vigor, as its substance will live; that t t ll re 
ain, sovereign in their sphere, their pow erg 

their activities broadened Fortified by the e and achiev 
ents of the past, | believe in the tuture 


the Constitution, builded by the Fathers 


Let us, then, inculcate a faith in, a love f 
n for, that system of government so long res; le f 
our tranquility at home and greatness abroa et us bring 





back a recognition of that principle, essent the succe 
of stable government—that the performance suthority be 
placed where it belongs and that the depend: agency ix 
held responsible for its proper exercise 
There can be no higher public duty { t 
\ll Powerful God to give us strength that 
; lequatel erfor ‘ 
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\SSOCIATION’S FIFTY-SIXTH ANNUAL MEETING 
, . r y ~ = 
IS MARKED BY NOTABLE FEATURES 
\fessior ghout Nation Summoned to Unite Its Energies on a National Bar Pro 
gram—Pre Political and Economic Conditions Form Background for Number of 
[mport Speeches—President Martin Deals with “The Growing Impotency of 
the St Presidential Address—U. S. Attorney General Homer S. Cum- 
ng ings Message of Reassurance with Regard to the Constitu- 

Implications of the “New Deal” — Other Notable Addresses 
elivered \ssociation Disposes of Important Recommenda 
: ons of Sections and Committees—Two Sections Added to 
Organization Machinery — The Unforgettable Hospi- 
tality of Grand Rapids 
DGED ls, the Grand Rapids this increase has been in accord with the Constitu- 
Meeting erican Bar Association was tion and not contrary to it.” He continued, 
ne < iccessful on record. The “What I am saying is that there is full power given 
m ¢ and was carried through to the Federal Government under the Constitution 
ich portant business was to meet any emergency; and that we are not to 
sacte ties fe aking care of the assume that the Constitution is being abandoned 
ers than equate and the con- because in extraordinary times extraordinary 
ti evelation beauty, comfort remedies are adopted. The Constitution can be 
1 conve cooperation of the Local and said to be passing only when sovereignty is exer 
te Bar pal authorities and the citi- cised in derogation of the fundamental constitu 
f G vas perfect, and the hospital- tional principles which I have attempted to describe 
of the enuine and unbounded. Those and when the American people acquiesce in their 
ho atte ting ll remember it as one abandonment.” Judge Parker’s address closed with 
their 1 experiences in convention- a note of deep faith in the future of our institu 
Pe . tions 
The e of a high order and several Remote from present constitutional and eco 
had istinct bearing on nomic problems, the address of Dr. Pitamic, Min- 
state President Martin’s ad- ister from Yugoslavia, on “Some Aspects of the 
ess on “TI e Impotency of the States’ Problem of Interpretation,” furnished an appreciated 
ith de calculated to give genuine and interesting contrast. It was a scholarly treat- 
cern ti ' 1 The present predica ment of a problem common to all systems of law 
the S e declared jue to no mis- But the pendulum swung back again to the political 
ception litical hts and powers. side—using the term in its broad sense—with the 
cause rd certain or analyze. address on Thursday afternoon of Senator Patrick 
l gove st as ind is as strong A. McCarran, of Nevada, who spoke on “The 
as the ehind it ck knowledge of Growth of Federal Executive Power.” The notable 
ernment. < on and prostitution of office, tendency in this direction was treated from an in- 
iction local offic these are the teresting historical and non-partisan standpoint. 
sic reas tical reli sought else- Hon. Homer S. Cummings, Attorney General 
om . the State governments more of the United States, who spoke Thursday evening 
ble. The St e what we make them. Want on “Modern Tendencies in the Law,” proved to be 
1 prope the so functions of gov- an interesting speaker the semi-official nature of 
nent. 1 ( the part of the people whose message was not overlooked by the audi- 
the an ernment, attack on personal ence. Among the pertinent things he said was that 
prop demagogues seeking polit- “it is but natural that some of the legal aspects 
| prefe officials to adequately and implications of what is now going forward 
prope ( es of high office to should disturb the more ‘static’ members of the 
ch tl er elected. legislative inertia Bar. I have had occasion to discuss these problems 
eol he rea vhich induced with many of our learned brethren who, while sup- 
effort man on the street, who knows pressing any public expression of doubt, are mani 
tlh ir ( stitution, seeking festly doing so with difficulty. Later on, all in 
il bette itical reform, to turn his good time, I suppose these matters will be argued 
es tov ot out before the courts and disposed of in orderly 
Judge arke ss. “Is the Con- fashion. That hour I look forward to with a knowl- 
“7 agg 4 exposition of the edge of its certainty, and with considerable tran- 
dament : lie our constitu-. quilitv of spirit. 
nal str 1 that vas no sign of the “Unusual and difficult questions undoubtedly 
ndonn itut theory that the confront us. The field of administrative law, al- 
tivitic | Government should have ready clouded by much uncertainty, is being widely 
: } f time, “for extended: and the attainment of administrative 
553 



























































unity in this vast complex of powers presents a 
fascinating problem. Nevertheless, there is no oc- 
casion to indulge in artificial fears as to the ultimate 
outcome. There has not been the slightest funda 
mental departure from the form or nature of our 
Government or der. The Federal 
equilibrium has not been disturbed. The life, letter 
and integrity of the Constitution have not been 
impaired. Its and balances, its definition 
and division of authority, and its complete suprem 
acy remain inviolate. The law of the land is still 
the law of the land.” 

Another notable address was delivered Friday 
afternoon by Hon. Martin T. Manton, of New York, 
whose scholarly and acute observations on “A New 
Deal for Lawyers” special interest to the 
profession — particularly the younger members 
Judge Manton’s position was that the practice of 
law is growing vastly resting and that 
wider opportunities are offered to the Bar than ever 
before. Dr. William Draper’ Lewis, Director of 
the American Law his customary 
report on the progress of the work of that impor 
tant organization. 

The launching of a 
a meeting called by President 
ticipated in by the Presidents and 
the State Associations 
sociations was perhaps the outstanding feature of 
the work accomplished at Grand Rapids. It prom 
ises to unite the Bar of the in the study and 
solution of problems which concern the profession 
as a whole. A full account of this significant devel 
opment is presented in a separate article. Organ 
ization of a new Section on Insurance Law was also 
a notable feature of the The wide interest 
in the subject of Insurance and the demand 
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for a forum in which its peculiar problems may 
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ganization of the Section on Internat nd Con : 
Law, 


parative which supersedes the ion 


Comparative Law, furnishes evidence en 
interest in the former subject 
will be found a sum: f the 

work accomplished at the Annual Meeting rl 1 


more conspicuous of the d 


ing 


Elsewhere 


includes, among the 


cisions arrived at, a resolution to the effect 1 

the proposed Child Labor Amendment uld | 
actively opposed “as an unwarranted sion | 
the Federal Government of a field in hich the 
rights of the individual States and the ily are 
and should remain paramount;” vat amend 
ments to the Canons of Professional Et] and the 


Canons of Judicial Ethics—particular] 
ment to Canon 34 of the former whic! ( 
the subject of “Division of Fees”; various amend 
ments to the Constitution of the Association itself 
adoption of the Uniform Trust Receipts Act, 
finally perfected by the Conference of Commission 
Uniform State 
long held position against legislation to destroy the 
jurisdiction of the Federal Courts in controversies 
between citizens of different States; and re 
mendations to Congress for legislation on a number 
of important subjects 
The Sections all had well 
and the various papers and addresses were 
informative. The attendance was 
customary keen interest was manifested in th 
cussion of problems in the fields assigned to thes« 
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Public meetings by the Standing Commit 
Commercial Law and Bankrupt: ind the 
Special Committee on Unauthorized Practice of th« 
Law gave opportunity for a general discussion « 
questions in those two very important 1 

The program for the entertainment of visiting 
members and their families was full and varied 

Under the chairmanship of Mr. I ence W 
Smith, the Entertainment Committee had worked 
unceasingly and the magnificent success of its ef 
forts should prove highly gratifying to its men 
An pamphlet 
each new il as he registered and he had only) 
to glance at it to realize the tempting thing it 
had been prepared for him. On Monday there was 
a dinner tendered by the Officers of the Grand 
Rapids Bar Association to the Officers and 
tive Committee of the American Bar Association 
and their ladies. On Tuesday, golf, tennis 
swimming were on the menu for those who car 
for those diversions. On Wednesday there was 
trip to furniture exhibits—an artistic treat particu ; 
larly enjoved by the ladies—and a garden party : i 
the beautiful home of Mrs. Claude C. Hopkins at 
Spring Lake. Thursday there was another oppor 
tunity to visit the exhibit of fine furniture, a luncl 
eon and style M Ed 


bodies. 
tee on 


bers attractive was pre 


arriv: 


show at the home of Mr. Edward 
Lowe, and a dance given by the Grand Rapids B 

Association at the Pantlind Hotel. Friday offered 
a golf tournament and a variety of other diversions 
while on Saturday visitors were afforded a trip t 
Lakewood Farm, the beautiful summer home of 
Mr. George F. Getz, on the shores of Lake Mi 
gan, with its remarkable private “z: nd | 
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the passing years to these declared objects. We 
recognize as a natural consequence the powerful 
and growing influence of this great organization 
and are honored to be affiliated in its work. 

“We, the members of the Grand Rapids Bar, 
and citizens of Grand Rapids as well, feel it a dis- 
tinction that the Fifty Sixth Annual Meeting of 
this body is held in our midst. We believe that we 
are inhabitants of no mean city. To us, at least, it 
is a beautiful residential town. In normal times, 
it is a hive of industry as well. We have faith and 
courage that it will again be such and that at no 
distant date the clouds of economic depression 
which have gathered over us, as over many a com- 
munity in our land, will have rolled away. 

“While you come intent upon other important 
affairs and will naturally be engrossed in the work 
which brought you here, we hope to have the pleas- 
ure of showing to you various objects of interest. 
We hope to show to you among other things the 
exhibits of fine furniture, in the manufacture of 
which, for several decades, this City has been re- 
nowned. We wish also to see you at our Art 
Gallery, our Museum, our Library, and other places 
of cultural and civic interest. In your moments of 
relaxation, it will be our pleasure to welcome you 
at our country clubs, and we trust that we shall be 
able to give you some familiarity with this region— 
to us, a beautiful region—in which we dwell. 

And so, Mr. President, to you and the mem- 
bers of this Association and those of your families 
who have come with you, we bid a very cordial 
welcome. (Applause.) 

Vresident Martin than recognized the Honor- 
able Alexander Armstrong, former Attorney-Gen- 
eral of Maryland and former President of the 
Maryland State Bar Association, who made an ap- 
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propriate reply on behalf of the American 
Association, concluding as follows 

“We have listened, Mr. Keeney, to your cor 
We have read the litera 
ture supplied to us which described your City, its 
many attractions and its charming surroundings, 
and we know in advance that our stay in your midst 
will be, for each and every us, a period of 
delightful and refreshing relaxation and when, at 
last, the gavel sounds and brings to an end the 
meetings opened this morning, and we again turn 
our faces homeward, we will carry with us treas 
ured memories of your wholesome and generous 
hospitality. We will also cherish the hope that our 
coming here shall not have been in vain and that, 
as a result of our brief contact with your people, 
we will have left them a more exalted and 
more abiding appreciation of the dignity of the law 
and of the high-mindedness and devotion of its 
ministers and stewards through whom it finds ex 
pression and renders its indispensable service.” 

President Martin then requested Hon. Silas H 
Strawn, of Chicago, former President, to take the 
Chair. He did so and the President then delivered 
his address. It held the attention of the audience 
completely and liberally applauded. It is 
printed in full in another part of this issue. 

Secretary MacCracken then called the atten 
tion of members to a recently adopted provision of 
the Constitution to the effect that any member of 
the General Council who failed to register his at 
tendance at any Annual Meeting of the Association 
by noon of the opening day should forfeit his 
membership thereon for the remainder of his term 
He then read his report as He called 
attention to the statement with regard to Lawvers 
and the National \ct which was printed 
on page 490 of the September issue of the AMERICAN 
BAR ASSOCIATION JOURNAL. That statement had been 
prepared as a result of conferences between officers 
of the Association and officials of the National Re 
covery Administration and was designed to answer 
numerous inquiries from of the Associa 
tion and from State \ssociations as 
to the status of lawyers and their employees undet 
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Since the adjournment of the last Annual 
Meeting, he continued, 812 applicants have been 
elected to membership and 67 applications are still 


pending. At the present time the membership is 
27,704, exclusive of pending applications. The or 
ganization of two and the work of 
the Special Committee on Coordination of the Bar 
had ‘added consideral the activities at head 
quarters, but all this had’ involved an increase of 
ofily One inthe headquarter’s: staff 

At the conclusion of the Secretary’s report 
President Martin introduced Dr. Pitamic, Envoy 
Extraordinary, and Minister Plenipotentiary from 
Yugoslavia, who wads on the program for an ad 
dress at the evening session; Hon. Andrew Knox 
Dysart, Judge of the | King’s Bench of 
Manitoba, who was present as a representative of 
the Canadian \ssociation ; and Hon. J. Craw 
ford Biggs, Solicitor General of the United States 
These gentlemen were all seated on the platform 
and ‘were liberally applauded as they rose to 
acknowledge the President’s ifttroduction 

Treasurer John H: Voorhees was then ¢alled 
on for-his report.’ He stated that 
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sar 


was in the forn 
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of an audit made by a certified public accountant 
designated by the President of the Association. |] 
had been approved by the Executive Committe 
and would be printed in the 1933 Annual Report 
\s the audit covered about sixteen pages it woul 


take too long to read and he simply asked that the 
report be received 


Report of Executive Committee Presented 


Secretary MacCracken next presented*the r 
port of the Executive Committee hat rep 
recommended the adoption of the proposed Amend 
ments to Constitution and By-laws which had bee: 


printed in the JoURNAL and distributed to the men 


bers in the Advance Program. It told of the 

proval of a plan whereby the Council of each sec 
tion is requested to hold a meeting at the end of 
each Annual Meeting, prepare a statement of pro 


posed activities for the ensuing year 
to the Executive Committee for approva 
It 1 rted the : 


thorization to proceed with them 

action of the Executive Committee with respect t j 
the following measures pending in | gress : 
which action was taken pursuant to a request of : 
the Committee on Jurisprudence and Law Reforn 


for an expression of its views and only after inves 
gation and report by a sub-committes 





S. J. Res. 225, proposing an amend it to the 
Constitution of the United States, abolishing the 
Electorial College, was approved 

H. J. Res. 505, proposing an amet nt to the 
Constitution of the United States to provide 


method of amendment thereof by popular initiative 
and referendum, was disapproved 

S. Bill 5322, the domestic moratorium Act 
1933, was disapproved. 

H. ie Res 12, proposing an amenamen 
Constitution of the United States, r« rin 
mission of constitutional amendments to the 
vote of the people, was disapproved 

Bs. J. 13, proposing an amendment to th 
Constitution of the United States to provide for 
two members from each state in the House, regard 
less of their population, was disapprov: 

. a 
period on certain debts, was disapprov: 

H. J. Res. 47, proposing a method of amen 
ing the Constitution of the United States by es 
tablishing constitutional majority rule, was dis 
approved. 

H. J 15, proposing an amendment to the 
Constitution of United States, requirin 
mission Of constitutional amendments to the direct 


vote of ‘the péople, was disapproved 


Res 


Res. 54, providing a two-yea uspensio1 


Res 
the 


H.-R. 3080, to provide that me licial order 
for sale of any real estate shall be is 
court in the United States of America ( 
of one year from the passage of tl 
approved. 

J. Res. 96, proposing an amet ent to the 
Constitution of the United States, fixing a six-year 
term for the President and Vice-President, was 
disapproved 

S. J. Res. 29, proposing an amendment to the 
Constitution of the United States, providing for th« 
popular election of the President and Vice-Presi 
dent of the United States, was appr: 

H. J. Res. 136, proposing an amendment to the 
Constittition “of the United States 














ie election den 

roportior s disapproved. 
The re er stated that on the recom- 
endation < mittee on Professional Ethics 
Griey embers the Association 
been exp inprofessional conduct and 
had been manded in writing. The Com- 
er 1 ¢ Law and Bankruptcy had 
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yse al eg which would include, under 
B ny municipalities or political 
livisions of at state \ special committee to 
estigate at rt on the subject of Adminis- 
rative Law ha en authorized \ resolution re- 
é go retire ers from payment of dues 
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e year th members suffering from illness 
ersonal it vhere they believe such pay- 
t wot iship, had been adopted. Ap- 
tment ial Committee on Municipal 
had beet thorized 


Resolution Opposing Proposed Child Labor 





Amendment 

The re nended the adoption of the 
“Reso e American Bar Association 
the proj hild Labor Amendment to the 
nstituti ited States should be actively 
pposed ted invasion by the Federal 
Government of field in which the rights of the 
dividual Sta nd of the family are and should 
main paral It should also be opposed on 
ground t ( titution should not be en- 
imbered by pi itory legislation. We maintain 
t not oe difh ties encountered in the 
trol of ¢ ibor products in interstate com- 
ierce, the c1 the admitted evil must be sought 
hrough state lation, in connection with which 
e attentio1 the public should be drawn to the 
niform S 1 Labor Act approved by this 

sociati } 
[he report stated that for over a year a sub- 
mmitte xecutive Committee has been 
tudying plat the administration of the Ross 
quest. “P nt to the terms of Judge Ross’ 
ill they | nnounced a prize of $1,000 to be 
varded to a mber of the Association for the 
est discuss! exceeding 5,000 words in 
ength, on th ect, ‘Administrative Agencies in 
rovernment the Effects Thereon of Constitu- 
onal Limitations ‘Those desiring to compete 
ist sul t itten discussion on or before 
larch 1, 1934 letailed rules of the competition 
ill be published in succeeding issues of the 
AMERICAN Ba SOCIATION JOURNAI The report 
oncluded mmendation for the continua- 
n of the S | Committee on Coordination of 
e Bar a | Committee Federal Judicial 

intm¢ 

secreta { cken moved that the report 
the Execut Committee be considered in two 
irts—th« the part containing the pro- 
yosed Amer nts to the Constitution and By- 
s and tl the remainder of the report. 
moved tl second part be adopted and the 
Presid 1 ruled that for the considera- 
of the 1 ed Amendments to the Constitu- 
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tion and By-Laws more than the number required 
by the Constitution were present and that in addi 
tion the proposed amendments had been published, 
as required by the Constitution, at least thirty days 
before the meeting. 


Proposed Constitutional Amendment No. 1 
Defeated 


Secretary MacCracken then moved the adop- 
tion of Amendment No. 1, which proposed to en- 
large the scope of the objects of the Association so 
as to permit discussion of, and expressions of opin- 
ion on, questions of public interest. 

Mr. W. F. Mason, of South Dakota, strenuously 
objected. In all the years he had attended the 
meetings of the Association there had never been 
proposed so revolutionary an amendment as this. 
It seemed likely to involve us in frequent, foolish 
discussion. It completely revolutionized the scope 
and purpose of the organization as it has existed 
from the beginning. It proposed that the organ- 
ization should engage in propaganda for anything 
it conceived to be for the general welfare. 

Mr. Charles M. Hay, of St. Louis, rose to de- 
clare that in his opinion the proposed amendment 
opened the door to the injection of all kinds of 
partisanship and all kinds of factionalism. He 
thought that the field of the Association’s resolu- 
tions and advice should be limited to the purposes 
laid in the Constitution as it now stands. 
Great harm could come to the Association by at- 
tempting to extend this field in the direction indi- 
cated. Furthermore, in all kindness and charity, 
he thought we were likely to give the country, 
particularly in these hours of progressive thought 
and tremendous surging forward along social 
lines, some very questionable advice. 

The motion was put to a vote and President 
Martin declared it had failed to secure the necessary 
three-fourths vote. 

The Proposed Amendment providing for the 
creation of the Section of International and Com- 
parative Law and the Section of Insurance Law 
was adopted without debate. The other Amend- 
ments to the Constitution—those extending the 
time for the reinstatement of any member who has 
resigned from six months to one year and reducing 
the dues of members during the first five years 
after their original admission to $4.00 per year— 
were also adopted without objection. The same 
course was followed in the case of the two Amend- 
ments to the By-Laws, which provided that the 
Committees might set forth their recommendations 
at the conclusion of the report, instead of at the 
beginning; deleted from the list of Committees the 
Committees on Insurance Law, International Law, 
and Memorials, reduced the number of members 
of the Committee on Jurisprudence and Law Re- 
forms from fifteen to nine and created a new Stand- 
ing Committee to be known as the Committee on 
the Unauthorized Practice of the Law. 

Mr. Walter R. Arnold, of Indiana, moved to 
reconsider the vote whereby the second part of the 
Executive Committee’s report had been «adopted. 
He objected particularly to the resolution con- 
demning the proposed Child Labor Amendment. 
The motion was put to a vote and failed to carry. 
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German Civil Code, the Brazilian Civil Code and 
the Swiss Civil Code. 

A constitutional amendment, he added, spon- 
sored by the Association’s Executive Committee, 
had provided for changing the name of the Bureau 
to the Section of International and Comparative 
Law and for enlarging its scope by adding the first 
named subject. This had occasioned some diversity 
of opinion and a member of the Bureau Council had 
written him that he taught International Law and 
had done a good deal of work and writing in Com 
parative Law, and he knew that the two are as 
far different as day and night. “I cannot altogether 
share this view,” Judge Lobingier said: “the two 
fields appear to me coterminous, though distinct, 
and I believe that each may be made to supplement 
the other. Certain it is that some fundamental 
conceptions of the nature and origin of Interna- 
tional Law have undergone profound changes in 
consequence of researches in Comparative Law. . .” 

He would not attempt to discuss here the con- 
tributions which have been, or can be, made to 
Comparative by International Law. He did not 
doubt they were many. But he trusted enough had 
been said to show the possibilities of cooperation 
between the laborers in these two fields. He hoped 
that the Bureau, under its new name and scope, 
might do much to convert these possibilities into 
realities. The report was received. 


Report of Conference of Bar Association Delegates 


David A. of Texas, chairman of the 
Conference of Bar Association Delegates, presented 
the report of that body. The meeting on Monday 


Simmons, 


had been a success, a large attendance being pre 
sent at all sessions and at the dinner in the even- 
mg 


“The main thing in the morning session,” 
Chairman Simmons continued, “was a debate on 
the subject of Judicial Selection—a subject which 
had been suggested to us by the Executive Com- 
mittee of the American Bar Association. In that 
debate Julius Henry Cohen of New York presented 
the view in favor of executive appointment. Di- 
rect election of judges was championed by Joseph 
F, O'Connell, of Boston, while the Bar Associa- 
tion’s activity in judicial selection by means of a 
primary was the subject of a paper by Mr. Paul 
Lamb, of Cleveland, Ohio. The last speaker was 
Mr. E. Smythe Gambrell, of Atlanta, Geurgia, 
whose subject was “Miscellaneous Methods of Se- 
lection,” and who brought forward the suggestion 
that the Bar submit a limited list to the Governor 
for appointment. The Chairman’s paper was on 
the subject of ‘The Stratification of the Bar’ and 
it dealt largely with activities now being initiated, 
looking toward the granting of some type of license 
to a junior probationary bar. 

“The afternoon session was taken up with 
committee reports—Committee on Accident Litiga- 
tion, Committee on Coordination and Integration 
of the Bar and Cooperation with the Press, and one 
or two other committees of the Conference. Those 
reports are in printed form, and are available for 
those interested. In the evening, we had a very 
pleasant dinner. Mr. Burritt Hamilton, former 
President of the Michigan Bar Association, spoke, 
as did Mr. Karl Llewellyn of the Columbia Law 
School. The session was concluded with the 

(Continued on page 600) 





































































































OUR NEW PRESIDENT: EARLE W. EVANS 


HIS is what an old and very prominent mem 

ber of the American Bar Association said of 

the new President. “No mistake was made in 
his selection. He will make an extremely good head 
for the organization, because he knows law, he 
knows men and he knows business. He will not 
only concern himself with the broad aspects of the 
Association’s work but he will give attention to all 
the details—and this is what generally spells the 
difference between actual accomplishment and faii- 
ure to do anything worth while 

This estimate is borne out by the new Presi 
dent’s record in various important positions in the 
wtganization. Elected to the General Council in 
1925, his energy and understanding of the prob- 
lems of the Association attracted the atten 
tion and gained the confidence of his associates, 
with the result that in 1929 he was chosen Chair- 
man of that important body As an Ex-officio 
tnember of the Executive Committee he was active 
in carrying on its work and served on a number 
of sub-committees to which matters of special im 
portance were entrusted 


soon 


With all the later movements for improving 
the machinery of the make 
it equal to the growing burdens and responsibilities 
placed upon it, he has been actively identified. He 
was one of the leading spirits in the plan to confer 
most representa 
irger authority and 
which plan was 


Association, so as to 


I 
upon the General Council, as the 
tive body in the Association, a 1: 
a broader opportunity for service 
realized in part by the adoption of an Amendment 


to the Constitution at the Washington meeting. 
Measures to bring the American Bar Association 
nto closer contact with the State and Local Bars 
vf the country have also had his earnest 
and effective support. 

At the Washingt: 
a stirring appeal for 
nation of the Bar in an address delivered before 
the Conference of Bar Association Delegates. He 
appealed for it not because it might make life more 
tolerable for lawyers but in order that the law 
might function better in the protection of the citi- 
zen. His direct style of thought and speech, as 
well as his desire to get down to business and do 
something, are well illustrated by the following 
extracts from the report of that extempore address: 


always 


yn meeting in 1931, he made 


progress toward the coordi- 


“T haven’t found anybody who does not want 
the Bar of the United States coordinated. It seems 
to be near and dear to the heart of every member 
of our profession, but there are few who feel they 
should do anything about it. If we could devise 
some way of securing complete coordination of the 
Bar of the United States by hypodermic injections, 
practically every lawyer in the coun‘ty would bare 
his arm for the ordeal. 

“But there is only one way that I know of 
hy which we can secure the sort of coordination 
that is going to make itself felt and so do the job 
that each of you is thinking of now, and that is 
for every mother’s son of you, from this time on, 
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to resolve to get interested in it yoursel! 
absolutely agree to bring about coordinati \ 
five years time if I could be assured that ha 
you would say it and mean it and do it.’ 

In view of all this, it seems peculiarly fitting 
that he should head the American Bar Assuciation 
as it begins one of its most ambitious and promis 
ing undertakings—the effort to unite the lawyers « 
the country in what has been happily called “A Na 
tional Bar Program.” That undertaking, as has 
been well said by its leading protagonists, 
effort to get away from mere paper plans and pro 
nouncements and to go unitedly to work on 
lems which concern the whole profession 
whole country as well. For the leaders 
a program, embodying at once 
ideal, it would be hard, in the 
who know him, to find a better man 
elected President. 


pro 


sucl 
the real and the 
opinion ol! those 
than the newly 
The path which has led to the highest office ir 
the gift of the American Bar Association, carrying 
with it all the responsibilities of national 
ship of the profession, has been the natural 
familiar one traveled by many of his predecessors 
Success in the field led to wider and wide1 
recognition of the qualities that make not only the 
successful lawyer but the lawyer who has in 


local 


marked degree a talent for cooperation 
ship. 

President Evans was born on a 
Wellington, Kan., on February 20, 1873 
education confined to that whicl 
secured in the common schools. That 
beyond this point, the new President has frequently 
said, is a fact which he has had almost daily 
sion to regret. He went to work later as a 
grapher in the law office of Harris and Vermilion 
at Wichita and there prepared himself 
tice of his profession. He 
Bar on his twenty-first birthday and to the 
of the United States Supreme Court on 
1905. On February 1, 1897, he 
of the firm. Mr. Evans has continued to practice 
at Wichita and his present firm is Verm 


| 


Carey and Lilleston; it does a general 


was 


not go 


OoOcCa- 


steno 


the prac- 
the 
Bat 
January 6, 


became a 


was admitted to 


member 


lion, Evans, 
practice, 
Although he never held or ran for public 
his public spirit has manifested itself in vy 
ways and has been fully recognized by his 
for a number of important positions. He 
on the Board of Regents of Kansas 
has supervision over the State University, 
cultural College and three Teachers’ ( 
has been President of the Wichita Bar 
and was President of the Commercial | 
for 1915-16. He has also been preside: 
Wichita Community Chest, the Wichita ( 
of Commerce, the Wichita Club and 
organizations. He is at present a mem 
Board of Directors of the International 
Crippled Children, a member of the Sons 
American Revolution, and a member of 
Club. He belongs to the Presbyterian 


omee, 
arious 
seiection 


has sery ed 
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THE NATIONAL BAR PROGRAM 


First Concrete Step Taken at Grand Rapids to Unite the State and Local Bar Associati 


of the Nation on a Program of Work under the Leadership of the 
Association—Four Subjects on Which the Attention of the Profession Is to 
Focussed During the Coming Year—Organization of the Work, with Pe: 


Amert 


manent Center at Association Headquarters in Chicago 


By WILL SHAFROTH 


{ssistant 


ITH the adoption of a National Bar Pro 
gram by the Conference of Bar Association 
Officers held in Grand Rapids on August 
29th, the first concrete step was taken toward bring 
ing closer together the 1250 state and local bar 
associations in this country and combining theit 
working energy under the leadership of the Amer 
ican Bar Association 
The plan which was thers 
for the focusing of the 
on a small number of subjects and the centering of 
the associations’ committees upon them. The sub 
jects which were selected by a committee of the 
Conference, and approved by the Executive Com 
mittee of the American Bar Association, in the 
order of their choice were as f 
1. Criminal Law and Its 


approyv ed prov ided 


attention of the profession 


L1liOoWwWS: 


Enforcement 


2.. Legal Education and Admissions to the 
Sar. 
3. Unauthorized Practice of Law 


4. Selection of | 

They were selecte 
submitted as a result of a survey of the yearbooks 
of state bar associations which was made in the 
office of the American Bar Association to determine 
what topics were receiving the greatest attention 
from the bar. 

Following the meeting, provision imme 
diately made by the Executive Committee for or 
ganizing the work. Mr. Will Shafroth, Adviser of 
the Section of Legal Education and Admissions to 
the Bar, was appointed Assistant to the President 
for the purpose of taking charge of coordination 
activities at the American Bar headquarters and 
he will devote a considerable part of his time to 
that work. A substantial appropriation was made 
for activities in connection with carrying out the 
National Bar Program and authorization given for 
the setting up of a clearing house of information in 
the Chicago office, where an assistant will be con 
stantly employed 

These definite undertakings are the fruition of 
years of striving to bring about a closer connec 
tion between active state and local bar 
tions and the national organization. The Confer 
ence of Bar Association Delegates was organized 
in 1916 by Elihu Root with this very purpose in 
mind, but the steps which were recommended at 
that time by the committee which had been ap- 
pointed did not solve the situation. For many years 
the leaders of the American Bar Association have 
felt that it did not satisfactorily represent the 


rom a list of ten subjects, 


was 


associa 


he President, in Charge of Coordination Activities 


be 


thought and the aspirations of the entire professi 


There has been a continuing utterance of the 


for a closer union and a more comprehensi 
representative organization. Mr. John W 
then President of the Bar Associatio1 
address ten years ago, expressed tl 
ing words: 

“Undoubtedly the 
speak, if indeed it does not already 
of a united bar of 
try. Perhaps so grave a function 


Association estil 


1 


accredited voice 
time some form of federal union bet 
tional Association and the associatio: 
eral states and will convert these annual g 
ings into assemblies of accredited de-egates 
Since that president 
ciation has mentioned the subject and a ert 
of thought has been given to it by t! 
With the address of James Grafton R 
President of the Conference ‘ 
tion Delegates, at Memphis in 1929 
history of the movement 
need for action emphasized, new impetus was 
to coordination plans. 
sociation Delegates appointed a committes 
subject, as did the Executive Committee 
American Bar Association, and the em] 


time every 


then 


was discus 


The Conference of Ba 


these two committees have been largely respor 


for the progress which has been made since 
For the next three years it became the most 


inent subject of discussion in the Conference 


With the 


recommendation this year, 


American Bar Association committee, of a Nat 


Bar Program and the calling of a meeti: 


and local bar association 


committee reported that it felt that sentimen 


the subject had been crystalized-and that the 
ing out of the program should be d 
sociation. 
The plan 
rangement for concentrating the energies 


; 


portion of the bar engaged in bar association ac 


ties on the four general topics which are 
interest and importance to the profession. | 
expected that any bar association 

these subjects to the exclusion of everyth 
nor is it obligatory that they undertake t 
on all of these subjects. 


Two things should result from the plan 
the first place, there should be available at the 


of the year more definite knowledge t! 


y 
~ 


ever before had as to what the bar, as 


officers, tne onte! 


as adopted is a simple rking 


e than we 
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it, the transition has been too apparent, too lawyer in many fields of research previously occu- 
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At t nt meeting of the American Bar Association at Grand Rapids, a nationwide 
( ugurated which, in its accomplishment, will serve the public interest and will 
rectl fit every member of the bar. When the history of our profession is written, 
Confer f State and Local Bar Association Officials held on August 29th may constitute 
t l n 
National Bar Program was definitely decided upon. A project for focus- 
lawyers in all parts of the country on a few important subjects was adopted 
ed out during the coming year. ; 
Phe } ra common effort to solve the most troublesome problems of the profession will 
stablishing on a firmer footing the position of leadership in the affairs of state 
nation rightfully belonging to the lawyer but which he now stands in danger of losing. 
The st ts which were selected by the conference of bar association presidents and secre- 
es ert ratified « the Executive Committee of the American Bar Association, 
( 
|. Criminal Law and its enforcement. 
2 egal Education and Admissions to the Bar. 
Unauthorized Practice of the Law. 
+. Selection of Judges 
\ clea house is being established in the office of the American Bar Association in Chi- 
her rmation on these and other topics will be available and to which reports should 
made ction or activity in bar associations over the country. It is hoped in this way 
pinion of lawyers on these important matters and to develop a national senti- 
nt whi | represent the attitude of the bar. 
will be working with me along these lines and every effort will be made in the 
ffice of the American Bar Association to be of assistance to the state and local organizations 
e help in doing the contemplated task. 
I feel that this is a great opportunity for the bar to exert its influence and by a unity of effort 
k make an important contribution to the improvement of the administration of 
\ cor te program outlining steps to be taken by state and local bar associations to assist 
t] I m will be sent out shortly. 
I personally believe this movement is designed to promote the public welfare and I pledge 
elf t the full support of my administration to it 
Qe 2 
Faithfully vours, 
EARLE W. EVANS, 
President of the American Bar Association. 
( rticular topics. In the second real, to escape the observation of any thinking per- 
here sl! result from this community of son. At present we have distinctive teachers of 
uch 1 cooperation between state and _ the law, who have never tried a case; lawyers, who 
| the National Association. claim to be counselors only; and advocates, who 
give better information for the occupy seats at the trial table in various courts and 


] t plan of coordina- commissions. We have cooperation between law 
which the bar is coming . Yo : 
which the bar is coming more yers and lay agencies in credit and collection mat- 


ie © im Feces years ters; automobile associations agree to and do sell 
of presidents and secretaries the work of lawyers prior to the happening of a 

ate bar ass cations was cal ed by cause of action, for a certain sum; testamentary 
lent M upon the authorization of the work and the administration of estates generally is 


‘ ‘ = — a . " " “ “ 
ee of the American Bar Asso rapidly finding its way into the trust departments 
ssociations were represented of companies organized for that purpose; title com 





by ar r or through a delegated repre- panies are encroaching upon the domain of the 
ve retiring president, Mr. Martin, lawyer in various cities and combating with him 

| the meeting with an eloquent address, in the right to practice law in that realm ; corporations 
he st the need for closer union and are being formed in Washington and elsewhere to 
ched the 1 for bringing this about through handle new business brought about by the recent 
I on certain of the problems which federal legislation; laymen are admitted to practice 
serious concern to the profession today. In before some of the departments in Washington, 
o out the need for united action he said: particularly in tax matters, on a par with members 
here is loubt, as all of you know, that for of the legal profession; and, in the realm of inter- 
time past a different atmosphere has sur- national law, we now have practitioners who have 
led the is a profession. Call it economic never been members of the bar. The economist 
if you |, or whatever you care to desig- and the sociologist each is taking the place of the 
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cause lawvers have chosen to 
come the so-called criminal lav 
chaser, and last, but far the 
politician who, in newspapet 

prominent member of the bat 
in the history of our profession 


more far reaching 





a profession, than at the present 
“For some years, the An 
tion has viewed with posit! 
these symptoms of chang 
have come men whose minds 
who, if conscious of our id 
chosen to use their prof 
money in any manne : ( 
ingly oblivious of the fact that 


tice law is a privilege, with 
essentially public in their natu 
doubt in the mind of any hone 
profession has suftered 
fortunate situation. Because 
fort of any moment o1 ‘ 

ate and eliminate tl 
interest of the commo 
lenged and opposed by variou 
lawyers are convinced that tl 
organization and integt 
action. 





all within its powe1 
a simpler method of procedure 
lief from the constant and rex 
the lawyers are responsible 
justice. Every unselfish lawye1 
able delays exist and that del 
nial of justice. [very | 
self a frozen asset, if it contair 
Antiquated forms 
of evidence are at fault Che e1 
istrative law has grown up bec 
nate condition Arbitratioz 
general. Declaratory judgment 
used in some of the states 
Abraham Lincoln once rem 
and adjudication must foll 
progress of socit ty.’ Society 
Society is demanding this r 
it. It is looking to the leg 
Are we strong enough to 
in the face of determined 
who are more interested in the 
of the law than the justice 
“Everywhere lawyers 
unauthorized practices 
aroused, as never before, be 
and successful results of th 
tee on Unauthorized Practic« 
Association I venture tl 
time in the history of the 
mittee worked harder or a 
this committee the | 


where it has h 
bar 


centers, 


the local 





pied exclusively by men of legal 
this atmosphere, and as a part 


bar been confronted th problet 


problems which challenge it el 


“All of us are vare, too, th 


reflected 


committee has only accom] 1ed 
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ls. And, into 

it, perhaps be 

ecialists, have 

rs, the ambulance 

st important, the 

lance, is always a 

Indeed, at no time 

i1 merica, has the 

ore profound, 
to 1ts tuture 


right to exist 


the effect o 


the profession 

e turned inwardly 
1 ethics, have 
ilege to make 

1 who are seem 

( cense to prac 


There exists n 
vyer that the 
y by this un 


constructive el 


ndition, in the 
been openly chal 


must first comé¢ 
i atas - j 
I aetermined 
+} } | 
it the bar has done 


it the adoption Ol 
thus secure re 
urring charge that 
lelay in courts of 
knows that intolet 
generally a de 
ntains within it 
ything of value 
ind archaic rules 
ire field of admin- 
e of this unfortu 
tatutes have been 
th some 
1 that ‘legislation 
contorm to the 

1 in the law 

ind is entitled to 


yfession for relief 


es are becomin 


success. 


plish this refor1 


sition from those 


rious uncertaint 
mplaining ab 

e profession 1s 
( the activities 


rk of the Commit 
he American Bar 


ssertion that at no 


Dil nan 
veal And yet the 
results in certain 
ive assistance of 


work 


would 














have been, and in the future, will 

void of material progress 
“Because of this distrust, to 

ist a moment ago, we find the ho 


| | 
I challenged 


awyers everywnonere 


vhose clients hap] en to include pel 


beyond the average of the commu 


tions of any size—and what good 





ve such cliet is political 
demagogue at ce suggests that 
by some predatory interest—that | 
ims are founded in dishonest m« 
committee of this Association apy 


the appearance is made, who may 
thinks it commonplace to suggest 


ulterior reasons for our appearanc 


ing the fact that we are influenced 


patriotic motives 

‘In the public field, too, if we 
ur present torm of government 
fession must take up and solve the 
lems now existing in the field 
prudence, of social reform, and of 
gvovernment 

‘I have touched upon a few 
of material momen yet there are 


you know lime 





discuss or cas ly dwell upon 


] 


mere existence « these problems 
fessional structure Little by litt 
eing drive field And t 
I ird to find 

‘The numb ind variety of 
ganizations functioning almost e1 


ently of each ther the diversity 


scope ; the lack of working contacts 
want of adequate machinery, finan 
and wasted « oy ayé want oO 
the part of the jority of the p 
complete deficiency of ippreciat 
intensive organization—a desire 
keeping with the spirit of t 
vhich we are a part In othe 
of intelligent and effective organi 
an unconscious movement tow 
tion of the bar; a movement 


that unless trong and effective 


tiated and taken promptly, the fut 


ression, aS a pt 
1 11 . 1 


least, is problematical, if not forl 
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His description of the plan 
owing words 

st ¢ must have s 

made a survey of the subjects 
nd loca associations have beer 
past five years. While a great 
een done by the associations get 
it not been uniform nor have 
consisten | persistent It is 
siderable interest to know that a 
tions have been outspoken in thi 
tegration of the state bodies wit] 


This in itself justifies the asserti 


was neither prematur 
| For the preset 


this meeting 


ion unacceptable 





not more than five—can be sel 


this ) when approved 
Committee, w become the Nati 


tor the coming yea1 These sul 
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does not perm 


otession, in Amet1 


rress, some member of the committe: 
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bmitted to a f the associations here repre- 
h a request for cooperative work. This 


ented with 
rk can be ilated by discussion in meetings 


in bat so that the opinion of the co- 
rdinated bar n be secured, and, if possible, its 
tion can be registered with relation thereto. The 
lence « the reactions should be reported 
\meri B idquarters not later than May 
first of next year, when the material will be 
lvzed, tabulated, digested and made available 
the entire inized bar 
‘The Amet Bar Association can be called 
n for infor tion, literature and reports of 
at action ha en taken in other states and the 
of the « ttees of the American Bar As- 
ation with 1 tion thereto. This Association, 
has arrang for and will provide field service 
lvancing t vork and will service the local 
clations ti intormation as to proposed na- 
il legislat ith reference thereto. It will 
pect in return information as to proposed state 
slation uj] ny material subject. Our effort 
be to put ar of the country into personal 
ct so t k, as to the coordinated subjects. 
Ve will use t urnal of this Association as well 
its sections and committees in order to expedite 
make effective the proposed work. Suitable 
publ be sought. All, naturally, will 
me ¢ ve suggestions 
This As tion does not expect financial 
sistance frot perating associations. It does 
wish t l the cal associations of au- 
my, nol t seek to govern them. The 
m of the ssociation vhether incorpor- 
ed, affiliate lunteer—is immaterial. While 
iformity ion is essential, uniformity of 
rt is not te although enthusiastic and 
sistent eff expected No basic change or 
vanization of a1 association is desired. That 
i local « and for local solution alone. 
Vork is expect so that certain basic problems, 
iterial to t present and future of the profes- 
n, can be ligently and properly discussed 
nd their solutior ittempted.”’ 
President Martin closed by introducing as 
ding the Conference Judge Morris 
Soper Circuit Court of Appeals for the 
urth ¢ 1 1 Vice-President of the America” 
ir Associatior Judge Soper commented on the 
ict that thi sence of the President of the As- 
ciation witl s carefully prepared address indi- 
ited the importance in which the American Bar 
\ssociation held the purpose of the meeting. He 
ntroduced Mr. Jefferson P. Chandler of California, 
hairman of t \ssociation’s Committee on Co- 
linati lained the work which his com- 
ttee had nd the plan of the National Bar 
gram i lowing words: 
“Gentlet u have heard what President 
tin said al t the effort of this Association to 
ing its work in closer relation with the lawyers 
the counts [his subject has been given a great 
of thought by a number of men, and a few 
irs ago a Committee on Coordination was ap- 
inted to try to ascertain the sentiment of the 
vyers of t untry in respect to organization 
“We found that there wasn’t any united senti- 
ment in the r, that the local associations were 
wing ray but that there was no unanimity 


nio1 regard to the manner in which the 


local associations should cooperate with a national 
association. I suppose the lawyers of this country 
organize most everything else, but they are pretty 
slow to organize themselves; they do not see the 
necessity of it. Even the growth of local associa- 
tions has been comparatively slow among the 
lawyers. 

“As President Martin says, this Association has 
for fifty years been encouraging the organization 
of local associations throughout the United States, 
and it is only in the last half of that fifty years that 
there has been a substantial growth in those asso 
ciations 

“I do not think, from the information that has 
been received by this Committee, that the lawyers 
of the country are now ready for a national associa- 
tion such as that of the medical association or the 
association of the engineers. They apparently do 
not see the necessity for mechanics of that kind 
Sut it is quite evident that they do see the neces- 
sity for united work. They are rather indifferent as 
to how the work is handled locally, but there is the 
knowledge on their part that the bar cannot do 
effective work unless it does it unitedly. 

“These associations have been considering pretty 
much the same subjects for the last ten years. They 
have been doing it without much consultation with 
other bar associations in other parts of the country, 
they have been doing it without that assistance 
which they are entitled to receive, and the result is 
that they have not accomplished as much as they 
would have accomplished if they had been working 
more in accord with each other. 

“The Executive Committee has come to the 
conclusion that it is not best at this time to under- 
take to work out some scheme of national organiza 
tion involving a universal membership. That 
may come, and probably will, but if and when it 
does come it will be because there is a much more 
united opinion of the lawyers of the country as to 
what should be done than exists at the present 
time. It will also come when the bar associations 
of the different states are better organized and con- 
tain a larger percentage of the lawyers of their 
locality than now exists; so that they have felt that 
the thing to start was the work. That is what we 
want to do, that really is the purpose of an organ- 
ization, to do efficient work. They have come to 
the conclusion that you can do efficient work with- 
out bothering very much at this time about organ- 
ization. 

“This American Bar Association is doing 
magnificent work through its committees, its sec- 
tions, but the work is not getting back to the law- 
yers of the country, it is not being used in the 
manner that it should be used, it is not even known 
to many of them. 

“I know in my state, and I suppose it is the 
same in every other state, they have committees 
working on all of these subjects, both in local as- 
sociations and state associations, and it is seldom 
that they consider the work of the American Bar 
Association in respect to what they are undertak- 
ing, it is seldom that they consider the work of 
other associations throughout the country on the 
same subject, and it is necessary that there should 
be a greater knowledge on the part of the lawyers 
as to what the other associations, the American 
Bar Association and the other lawyers of the coun- 
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these lifterent subjects 
them locally 

he best thing to do was 
ect about five sub- 

the lawyers, which sub 
he different associations 
start work upon 

the same time, 


benefit of the informa- 
ssociation is anxious and 
they n to facilitate that. 


eans of gathering 
he result of their 


he lawyers of the country 


ly familiar with 
sar Association upon 
h the work that ts 
the same subjects. 
ble that these dis- 
the past have encountered 
vers do really constructive 
and for their country, is 
ers It is the fact that 
ugh on those subjects, 
businesses and 
seriously as they should. 
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take it home and have your local people start work 
on it, get into communication with the American 
bar, and let us form a national idea about these 
various things that we are all worrying about.” 

A letter from Mr. Elihu Root to President Mar- 
tin, which is reproduced in connection with this 
article, was then read. Further discussion by Mr. 
George H. Smith of Utah, Chairman of the General 
Council, Harry S. Knight of Pennsylvania, a mem- 
ber of the Executive Committee of the American 
Bar Association, Silas H. Strawn of Illinois, former 
president of the Association, and Guy R. Crump of 
California, president of the State Bar of California, 
clarified the details of the plan and served to indi- 
cate that the subject is one which has received con- 
siderable thought from leaders of the bar and has 
their unqualified approval. 

Mr. Julius Henry Cohen of New York raised 
the point that it would be a grave mistake to do 
anything which would impair the efficiency of the 
Conference of Bar Association Delegates and that 
the resolution of endorsement which Mr. Crump 
had said he proposed to introduce should indicate 
that the new movement was to be in complete co- 
operation with the Conference. An amendment to 
this effect was made, and was discussed by Messrs 
Charles W. Walton, Secretary of the State Bar 
Association of New York, Francis A. Shaw of 
Indiana, W. M. Crook of Texas, Edgar S. McKaig 
of Pennsylvania, Charles A. Boston of New York, 
Robert M. Price of Nevada, A. Julius Freiberg of 
Ohio, Clarence N. Goodwin of Illinois and James R 
Keaton of Oklahoma. Mr. Crump’s resolution as 
finally passed unanimously, was in the following 
words: 

“Reso.vep, That the plan of coordination and National Bar 
Program proposed by the American Bar Association be ap- 
proved, and that the officers of state and local associations 
present be requested to recommend its adoption to their re 
spective associations, it being understood that the approval of 
this resolution shall not hamper the functions of that section 
known as the Conference of Bar Association Delegates.” 

Mr. Philip J. Wickser of Buffalo, Secretary of 
the American Bar Association’s Committee on Co- 
ordination, and a member of the committee on the 
same subject of the Conference of Bar Association 
Delegates, was then called upon for a concrete ex 
position of the coordination plan, which he gave in 
the following words: 

“As the Committee on Coordination sees it, 
what you have just put your approval upon 
amounts to this in theory, and we hope, in prac 
tice. It is possible to go to any good lawyer and 
for a reasonable fee obtain his opinion on any sub- 
ject or controversy in the law which may affect 
you, and that opinion might possibly include his 
opinion upon some wider constitutional question, 
but it is not possible today to go to the bar of 
\merica and find out its opinion about anything 
for any price. That is a situation which we are 
seeking to remedy. 

“State and local associations and this Associa- 
tion in the prosecution of their work have a num- 
ber of committees constantly at work. Their pro- 
gram presents annually important work done dur 
ing the year. The subjects run up perhaps to 1 
score or more. It is not feasible to attempt to at- 
tract the attention and interest of the whole bar 
of America in any one year in so many subjects 
Hence the philosophy of a National Bar Program 
limited for any individual year. The program does 
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not have to include any definite 
number of subjects. We may 
select four or five. The co 
operating associations do not 
have to accept all the subjects 
on the program. We are not 
trying to force them to worl 
on subjects which they may 
have already 
which are not alive in their 
particular localities 

“The program will, then, 


considered ot 


we hope, stimulate a consid 
ered professional public opin 
ion and its expression The 


object is to put ourselves in 
the position at the end of th 
year to say something about 
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the opinion of the bar on tl 
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in the coming year. We hay 
got to know who are the ons 


that want to work on the pla: 
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thereof 
“The theory upon h 
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a right to require us to give ex ation by the _ profess 
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pression of our judgment upon. That is the theory 
upon which the Bar Program is built. It does not 
have to expire at the end of a given year. Subjects 
which possess sufficient vitality can be carried overt 
a second year or a third year. There is no definite 
date connected with the termination of work upon 


a subject, except in so far as it is necessary for us 
to receive your considerations within a reasonable 
time to put them in order for expression at an an 
nual meeting or inclusion in an annual report 

“We therefore must have from you a certifica 
tion of your own association’s position in respect 
to this plan. Something more than this splendid 
meeting of this morning is required. When you 
go home, we beg of you to get your executive com- 
mittees to take definite, formal action in reference 
to a plan of coordination here outlined, and to cer- 
tify that adoption to our headquarters. 


* : * 


“For the American Bar Association to make 
a success of this plan it is necessary to be able to 


terms of work is the first objective 


ganization, what it shall be, will follow, but 
will follow as we learn. There have been many 
valuable suggestions made to our ommittee 
in the past to the effect that all members of a 
State association should be ipso facto members 
of this Association and that there should be some 
arrangement made in respect of the dues of re 
spective associations, and so on. Those problem 
can only be solved in the light of experience an 
as a genuine demand for them may er up as a 
result of our working together in a common field 
“Nobody in this country today possesses the 
authority to make over the constitutions of all the 
bar associations in the United States nor to orde 
them to take part in any particular movement. We 


believe if we can get them to working together, the 
normal, logical implications of that work together 
will bring about a closer union in the most desit 
able form which experience shall indicat 

“A word for the American Bar Associati 
side of this picture. We propose to put the work 
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York. The recommendations of this committee 
were presented to the Executive Committee of the 
American Bar Association and adopted by it. 





Restricted Production of Lawyers 

“During the present crisis when there seems 
to be overproduction in all lines there is some 
tendency for lawyers to be fainthearted as to their 
standards, to say that as all businesses are over 
crowded perhaps we ought to admit more persons 
to the law. Yet the official remedies to which the 
nation and industry are now committed call for re 


striction of production. Now, when all else is try 
ing to restrict product, as the lawyers have been 
attempting to do for some years, is hardly the time 
to let down the bars, for, as seems to be indicated 
by the 
school, there will be pressure away from other 
activities and into the law. Rather ought we to be 
stimulated by the thought that other industries and 
professions have found our conclusions ‘wise and 
are following them. The remedy for overproduc 
tion is not more production. Increased leisure, 


with always the stimulus and outlet of new inven 


increased number of applicants at my own 


tions and new industries, is a to-be-expected de 
velopment in our country. In no event does it 
seem a cure for any of our ills to try to assimilate 
a horde of ill-prepared persons into an occupation 
requiring a high degree of skill and competence and 
moral stability.”"--From address of Charles E 
Clark to National Conference of Bar Examiners 
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IS THE CONSTITUTION PASSING? 


volve Sacrifice of the True Principles upon Which the Exercise of Sovereignt} by 
the People Must Proceed if Self-Government Is to Be Permanently Success 
ful—Fundamental Principles of Our Constitutional System Which Must 
Be Preserved The Duty of Lawyers to Defend Them Against 
\ny Form of Dictatorship or Oligarchy* 


By Hon. Joun J. PARKER 
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in which we are living can legislative history can reach the ynclt 
. : hat American statesmen have evet ld te 
*Address delivered before the American Bar Ass r ' ' . , P men : A “ , hy 
Rapids, Mich., on Wednesday afternoon, August theory that under our constitutional svsten 2 





ludge of the U. S. Circuit Court of Appeals for the Fourth Circuit 
HE trouble with many conservatives is that by It is not necessary in this presence 
clinging to form they lose substance. The the changes which have come into our world ij 
trouble with many progressives is that they last generation Sufficient is it to say that, 
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rhe supreme duty of th HON. JOHN |. PARKER national experience, wit 
American lawyer in this out any shock to our pl 
hour of stress and strain losophy of government 
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of the Republic as to avoid both of these dangers. The railroads and shipping, the development of publi 
fundamental principles of our Constitution, which are service commissions for regulating the charges 
the fundamentals alike of human freedom and of na-__ public utilities, the passage of the Sherman Act and 
tional greatness, must be preserved; and at the same state anti-trust laws of similar import, and a gre 
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each community that which is the essential of com- 
munity freedom, the right of self government in lo- 
cal affairs; and (3) the division of the powers of 
sovereignty among the executive, the legislative 
and the judicial branches of government. As a re- 
sult of the last, has come a development which is 
peculiarly American, i. €., an independent judiciary 
to protect individual rights against the power of 
the state, to hold the national and local govern- 
ments to their proper spheres of activity and to 
prevent the various departments of government 
from encroaching on the domain of each other. 
These are the essentials of our constitutional sys- 
tem. All else is incidental. The elaborate system 
of checks and balances, concerning which so much 
has been written, is of real importance only as it 
preserves these. 

The most important feature of our constitutional 
system, I think, is the guaranty of individual rights. 
The fatal weakness of ancient democracies was the 
unlimited power of majorities, the possibility that 
the mob led by the demagogue would use the power 
of the state to crush the liberty of the individual. 
We have found the means of overcoming this weak- 
ness of popular government. Our fathers in Eng- 
land had built up through the centuries a concep- 
tion of personal liberty, of rights which the citizen 
of England might assert against the power of the 
Crown—freedom of thought, freedom of speech, 
freedom of conscience—the right to be tried by a 
jury of one’s peers and to be informed in advance 
of the accusation to be met—-the right to have 
one’s imprisonment inquired into by the courts— 
the right to be secure from unreasonable searches 
and seizures—the right not to be deprived of life, 
liberty or property but by the law of the land, the 
general law which hears before it condemns, which 
proceeds upon inquiry and renders judgment only 
after trial—these and other rights of which I need 
not speak in this presence had come to represent 
the Englishman's idea of personal liberty. When 
we founded our government here and vested sov- 
ereignty in the people rather than in the Crown, we 
guaranteed these rights, not against the executive 
alone but against the entire power of the state, so 
that no official, no legislative assembly, not even 
the whole people might deny them to any individ- 
ual, however humble or however unpopular he 
might be. Guaranties in the federal Constitution 
protected them against the power of that govern- 
ment; similar guaranties in the state Constitution 
protected them against the power of the states ; and 
finally the due process and equal protection clauses 
of the Fourteenth Amendment gave a federal guar- 
anty against state infringement. 

This I think is America’s greatest contribution 
to the science of government. Without it, the citi- 
zen would hold life, liberty and property, not under 
general rules of law deliberately prescribed for the 
exercise of sovereignty, but subject to the whim of 
majorities and the grace of the demagogue; and 
democracy would be no more workable here than it 
was in ancient Greece, in England under the Pro- 
tectorate or in France following the Revolution. 

The greatest problem of statesmanship at the 
present time, is to preserve the fundamental rights 
of the individual as thus guaranteed by the Consti- 
tution without impairing the power of the govern- 
ment to undertake measures essential to the gen- 








eral welfare. And in th 


lls connection it must be 
remembered that the rights of the individual are 
not absolute and invariable, but are subject to the 
power of the state to legislate the interest of the 
safety, morals, health and general welfare of the 


community. It is well settled that the state may 
regulate the use, even the charge for the use of 
property affected with a public interest: that the 
state may in the public interest regulate the use of 
property strictly private in its character, as in the 
recent zoning cases, and that, where the public in 
terest requires, the liberty of the individual may be 
circumscribed even to t it of requiring him 
to submit to an operation upon his person, as in the 
recent sterilization cases \nd it has never been 
doubted that the state where the public interest re 
quires may deprive tl i of life itself, as in 
the case of punishment for crim« sut the state 

hts of the individ 
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of fantastic 


may not arbitrarily invade 
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Confiscation of private propert enforced labor, 
even upon public works, imprisonment, save as a 
punishment for crime—these are not to be tolerated 


whatever political theory may be advanced as rea 


son for so doing. While the legislature is ordi 
narily the judge « public interest re 
quires, this discretion vested in it must be exercised 
reasonably and cannot be used to justify arbitrary 


invasion of individual rights And in deciding 
what is arbitrary we must ever bear in mind the 
language of the Chief Justice that “It is an 
American Constitution we are expounding.” 

This becomes of importance because of the 


growth of the school 
the state take over al oductive industry and con 
fiscate private wealth used for productive purposes 
It is against just such movements that the consti 
tutional guaranties of individual rights were de 
vised—i. e., to prevent the oppression of the indi 
vidual by the power of the state (And without en 
tering into any discussion of the merits or demerits 
of state socialism, I would observe here that the 
dominant characteristic of the American people has 
ever been their passion for individual freedom. It 
breathes through every line of the Declaration of 
Independence. It is ery provision of 
the federal Const m and the state Constitution 
adopted at the time of this 
country, its achievements in the realm of science and 
invention, its betterment of the general standards 
of living, its contributions to the freedom and hap 
piness of mankind, have been due to the fact that 
we have stricken from the individual the shackles 
placed there by other times and other lands, have 
opened to him the door of opportunity, and have 
given him free rein to de possibilities of 
his nature. In a despotism the despot imposes his 
will upon society in matters which society should 
control. In state socialism, society imposes its will 
upon the individual in matters which the individual 
should control. Both c an abridgment of 
freedom; for freedom exists on where 
controls in social matters individual in in 
dividual matters. To say matters are mat 
ters of social concern is to make the individual the 
slave of the state and to crus! I 
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rstate and foreign commerce; and it is manifest 
it the scope this control must have been en- 
s inte nd foreign commerce became 


rtant with the development of 
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But this es not mean that the federal gov- 
ent should encroach upon the sovereign pow- 


s. In matters of local gov- 
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The defining 
punishment of ordinary crimes against society, 
business and commerce, 
reculatior f the family relationship—all of 
erable other matters which are of 


"4 1 
on of the erties of the people 


ntrastate 


ly local ern, the federal government should 
rlon n if the states do not handle them 


‘ly in all instances, it is infinitely better to let 


eir own mistakes than it is 
bureaucracy at the seat of gov- 





and to take away from the people of the 
what is at the same time the exercise of 

lom and a training in self government. 
The de nee of local government is one of 
st distressing signs of the times; but in my 
idg this decadence has been due not 
roachments on the part of the federal govern- 
t, but t rtunate experiments on the part 


vernments themselves. Thus the in- 
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itiative and referendum have weakened the legisla 
tive branch of government in many states. Multi 
plication of elective offices has weakened the execu 
tive in many others. Popular election and recall of 
judges has weakened many state judiciaries. And 
the result is that often local government has become 
inefhicient and in some instances positively corrupt 
One has only to look at the era of municipal and 
state extravagance succeeded by bond repudiation 
to see one instance of what I have in mind. An- 
other is that the federal government should have 
been called in to prosecute under the federal stat- 
utes men who ought to have been imprisoned or 
hanged by the states for offenses committed 
against the peace and order of society. I do not 
fear that our federal system will perish as a result 
of the encroachments of the federal government 
under the interstate commerce clause or the gen- 
eral welfare clause. But there is grave danger of 
its perishing, if state governments are allowed to 
become inefficient and corrupt. The maintenance 
of peace and order is the first duty of government ; 
and if this duty is not performed by the states, so- 
ciety will inevitably place it in the hands of a gov 
ernment that will perform it. 

The third great fundamental concept of our 
Constitution comes from the school of political phi- 
losophy of which Montesquieu was the most dis- 
tinguished exponent. It is the division of the pow- 
ers of sovereignty among the legislative, executive 
and judicial branches of government. This division 
is express in most of the state Constitutions. That 
of Massachusetts after providing for the division 
gives the reason for it, “to the end that government 
may be one of laws and not of men.” In 
the federal Constitution, while there is no ex 
press provision for separation of powers, the 
same result is achieved in another way. The 
government is one of granted powers; and all leg- 
islative powers are granted to Congress, all execu- 
tive powers to the President and all judicial powers 
to the Courts. This is as complete a separation as 
if separation of powers had been expressly pro- 
vided; for an attempt by Congress to exercise ex- 
ecutive powers would be met by the fact that the 
Constitution vests these powers in the President. 
An attempt by Congress to vest legislative powers 
in the executive or in the courts would violate the 
Constitutional provision vesting these powers in 
Congress itself, and a statute vesting them else 
where could have no more validity than any other 
statute in contravention of the Constitution. 

The importance of this division of powers in 
the maintenance of liberty is apparent upon the 
least reflection. The concentration of the sovereign 
power in one agency leads to despotism because of 
its inevitable tendency to substitute the will of the 
individual exercising the power for law duly pre- 
scribed. If the same body is given the power to 
enact and enforce law, he who enforces will have 
in mind, not law as prescribed but the end at which 
the law was directed, and the limits of legality 
which must be observed in executive action will be 
obscured. If the same body may enact and inter- 
pret, the same evil results, with the added danger 
that there would be no effective safeguard against 
ex post facto laws and other retrospective legisla- 
tion. But when laws are enacted by representatives 
who come directly from and are frequently chosen 
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tion and breathed into it the life of national exist- 
ence. And it is the lawyers who must defend our 
constitutional structure against those who would 
supplant it with some form of dictatorship or 
oligarchy evolved from the sufferings of the 
stricken nations of Europe. 

The defense is not hopeless, nor do I think it 
will prove difficult. The American government has 
not failed; and neither the economic depression 
through which we are passing, nor the coming of 
the machine age is any excuse for losing faith in 
the constitutional structure under which we have 
For nearly one hundred and fifty 
years the nation has gone onward and upward. 
From thirteen poverty stricken colonies along the 
Atlantic with less than half the population of the 
present city of New York, it has grown until its 
bounds stretch from ocean to ocean and a hundred 
and thirty million souls live beneath the flag. Not 
seen America become the richest 
nation on earth, but we have seen the American 
citizen attain a dignity and achieve a standard of 
living never seen in any other country at any time 
in the world’s history. Democracy, begun here 
with so many misgivings and amid so many pro- 
phecies of failure, has succeeded because of the 
constitutional structure which made it workable 
Democracy, self government, liberty under the law 

these are still the passion of the American peo 
ple. Prosperity they ardently desire, but freedom 
they will have; and faith in the constitutional 
structure under which that freedom has been en 
joyed is the deepest force in their national exist 


been nourished. 


only have we 


ence 
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percussions in the Law 


ture from Form or 


Artificial Fears as to Ultimate Outcome—The 
to Do Creative and Constructive Work, etc. 


By Hon. Homer S. CUMMINGS 


R. Chairman, Mr. President, Members of the ment 
American Bar Association, Ladies and Gen 
tlemen: The somewhat exalted topic I have 
to consider 
discussion. An adequate 
treatment of its various 
aspects and implications 
would, I fear, lead me into 
pretty deep water. I have 
no such venturesome pur- 


present 5s, In some 


and weaknesses of mere 


been asked seems to invite a 


pose in mind. I say this 
not only to give you a 
needed, and | dare say, 
welcome reassurance, but 


also to suggest that what 
is going forward at Wash- 
ington is so completely en- 
grossing that but little op 
portunity is afforded to 


stand outside events and 
assess their value. 
We Americans are 


much given to quick gen 
eralizations. We have a 
weakness for headlines. 
In a certain fashion 
realize that we are apt to 


we 


be misled by them, but 
that does not seem to 
shake our faith in them. 


We generalize our hopes, 
fears, vices, virtues, plans 
and ideals—give them a 
name and then think more 
of the name than of the 
substance. We talk of 
“economic law,” “inherent 
rights,” “fundamental lib 
erty,” “equality of oppor 
tunity,” and just 
ice” until those concepts 
register more as abstrac- 
tions than as realities. For 
this reason we are apt to 
be bewildered when some 
movement like the “New Deal” comes along 
seeks to treat ideas and principles as living 
vital things. 

It is interesting to 
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ver hithert i1ught, and whilst the world lasts 
never will tea wise lessons to any part of man- 
id Such insels of despair, however, leave 
e as cold as yunsels of perfection, for I think 
vorld does ofit by its mistakes and miseries, 
se leadership shows it how. That, at least, is 
faith of the New Deal.” 
derlying this faith is, of course, something 


1 


losophy with implications bound 


ve rept ms in the law. It assumes that 
é those historic eras of change in 
it is the province of government to lead, to 
ist and to direct Its first obligation naturally 
is to put it vn house in order—to face the 
gent needs of economy, efficiency and solvency ; 
then to deal affirmatively and vigorously with 
e conditiotr vhich have caused so much heart- 
iking mis¢ ind distress. Manifestly, the 
far too acute to permit of prayerful wait- 

r the curative forces of patient time. 
It is a pe ity of political, as well as juristic 
nking, in its earlier phases always to seem more 
.eoretical than practical. Presently, however, we 
penetrating and vivifying the social con- 
sness, al vhen time, circumstances and the 
ider meet, it mes a revitalizing force, a new 
vement, a ( Deal” and, sometimes, a new 


rder. Witne the effect of “academic” thinking 
shaping the revolution of 1776, and that of the 
ts even more striking bearing in 
the English “Reform Movement” of the last cen- 
tury, where such thinking changed the whole pat- 
and economic order. 
principle which lies at the heart 
vement is to be found in the very 
d concept of cooperation. Indeed, this idea seems 
so simple that its very simplicity conceals its tre- 
endous strength and scope, as well as the basic 
irt it has al played in the story of mankind. 


tern of the si 
The unit 


this modern 


appears to be feeble or Utopian, consider for 
moment cert patent facts. Note, for instance, 
the many illed socialistic activities which, for 
years e been an accepted part of our es- 
lished order and observe also the steady drift 
m the competitive to the co-operative ideal. 
\ugged individualism” so stimulating in pioneer 
s or eve a period of economic adolescence, 
longer appears to be adapted to a highly rela- 
mal society that constantly calls for disinterested 
ervice and greater solidarity. The competitive 
l, so deeply ingrained in our law, does not seem 

» synchronize with considerations based on eco- 
ymic stabilit nd social unity. Surely it is not 
: al e, to regard cooperation—volun- 
r evel ed—as the way of least resistance. 


t the o1 vay out; or as the one and prob- 
ill-balanced production, for 
competitive industry, and for any 
of our social order. 
It was Bagehot, as I recall, who said that when 
Englishman finds himself really thinking, he 
and I suspect that our own sudden 
ompulsions to do stiff planning and hard thinking 
explain in part the fear that the country is much 


sicker than it really is. 


Ly ony I IO! 
! TY ral; Ti 
emoraiizat 


reatened 


hinks he is s 


Manifestly local government has proved in 
any ways quite incapable of meeting present 
mergencies the banking crisis, which occurred 


at the moment inauguration, it was to the Na- 
yn’s Chief Executive and to national legislation 
that the country had to look for relief. The colossal 


attempt under the National Recovery Act to spread 
labor and to raise wages and purchasing power, 
and, under the Agricultural Adjustment Act, to 
control crops and to make the farmer’s product 
capable of supporting him, is a Federal effort to 
which the states and the people are lending willing 
support. The Department of Justice itself is the 
subject of demands for the Federal solution of prob- 
lems hitherto thought the proper subject of local 
control—racketeering, kidnaping, and the whole 
problem of crime. 

But centralization of power has been looked 
upon with distrust not only since the days of the 
thirteen colonies, but from time iimmemorial. 

It was an ancient Greek who said that democ- 
racy could not survive beyond the reach of the 
human voice. Clearly he meant that the acts of 
the leader must be within the immediate knowledge 
and subject to the direct approval of the people. 
The genius of local self-government lies in no 
mystery ; it is in the axiom that if you want a thing 
that concerns you well done, you must do it your- 
self. This was the idea of the Greek city-state. 
This was the idea of the New England town meet- 
ing. This was the theory of colonial government 
in America, and of its revolt against remote control. 
This was the basis of resistance to the formation 
of the union; and it was for lack of central power 
that government failed under the Articles of Con- 
federation. This was the theory that preserved, in 
large measure, the sovereign powers of the states. 
At that point in our history, and for generations 
thereafter, this theory of government worked ex- 
ceedingly well. The thirteen original states were 
small in population and isolated. What was done 
in one, little affected any other. The only democ- 
racy within reach of the magistrate’s voice was the 
local democracy. President Washington was never 
heard at one time by all, or even a substantial part, 
of the people; nor was Lincoln, nor even Wilson. 

But, there have been changes. We are no 
longer a Nation whose problems are local and iso- 
lated. A bumper crop one hundred years ago was 
a boon where it grew, or, at the worst, in part a 
waste. Today it may be a national menace. A 
shut-down of a grist mill or a smithy in Boston a 
century since was not felt in Rhode Island, much 
less in Pennsylvania. 

Today almost every economic and social prob- 
lem is both local and national. Manufacturing, mer- 
chandising, transportation, agriculture, mining, oil 
production, problems of employment and unem- 
ployment, of strikes and the settlement thereof, are 
upon a national scale, or, if local in scope, are na- 
tional in effect. Child labor in one state may de- 
stroy an industry in another. Crime is organized 
on a nation-wide basis. Neither the vigilance com- 
mittee of the Old West nor the metropolitan police 
force of today can cope with this problem without 
national aid. 

Goods and people move as quickly now from 
San Francisco to New York as they once moved 
from Philadelphia to the National Capital. From 
Chicago to Washington is no more distant in time 
today than from Concord to Boston, by foot or 
horse, one hundred years ago. 

The radio, the airplane, the sound-picture have 
drawn us very close together. Three times within 
the past five months has the voice of the Chief 
Executive of this Nation reached, in intimate 
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Washington 
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fashion, fifty million e: 
instant of time. The P1 
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iwer citizen 


esident 


Recovery Administration was 
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fens Comin 


few hours, from the four corners of our country t 
apply for codes affecting their several industries 
and the mails are surcharged wi oluntary agree 


ments sent to the President by employers of labor 
throughout the land. Who is there so dull as not 
to catch a hint of drama in these significant events 

The theory of our government has not changed ; 


but the times have changed and invention has 
altered the scope and tempo of our life. I think 
it is hardly to be doubted that the average citizen 


of today senses hi government 
more acutely and more personally than he has for 
a generation. In truth, Roosevelt and a 
radio have made a town meeting of America 

It is but natural that some of the legal 


participation in 
very 


asnect« 
aspect 


g 
and implications of what is n eoing forward 
should disturb the more “static” members of the 
bar. I have had occasion to discuss these prob 


irned brethren who, while 
of doubt, are 


lems with many of my | 
suppressing any pul 
manifestly doing so with difficulty 

Later on, all in good time, I suppose these mat 
ters will be argued out before our courts and dis 
posed of in orderly fashion. That hour I look for 
ward to with a knowledge of its certainty, and with 
considerable tranquility of spirit 

Unusual and difficult questions 
confront us. The field of ad 
ready clouded by rtainty, is being 
widely extended. The functions and limitations of 
the various departments and agencies of govern 


undoubtedly 
ministrative law, al 


mucn unce 


ment have been taking on new aspects; and the at 
tainment of administrative unity in this vast com- 


plex of powers presents a fascinating problem. 
Nevertheless, there is no occasion to indulge 
artificial fears as to the There 
has not been departure 
from the form or vernment or the 
established order. ‘| remains intact 
The Federal equilibrium has not disturbed 
The life, letter and integrity of the Constitution 
have not been impaired ks and balances, 
its definition and division of y, and its com 
plete supremacy re Che law of the 
land is still the law of th 
Every new power entrusted t 
has been conferred by the 
their duly elected representatives, 


utcome. 
the slightest fundamental 


nature of our G 
dur jural systen 


been 


nain invioiat¢ 


the President 
acting through 
ind must be and 
letter and the spirit of 
Emergency legislation is 


will be exercised within 
the organic law. 
nized as such by the Govern 
the emergency ends ss has neither ab 
dicated nor shirked its rights or its duties: it has 
functioned patriotically and efficiently to meet a na 
tional crisis. What is really happening is not an 
alteration in the established form or texture of Gov 
ernment, but a change in the spirit and application 
of Government 

Manifestly, emergency conditi do not jus- 
tify emergency theories of the law. It is not the 
duty of the Attorney General, for instance, to at 
tempt to make new law, but to construe and uphold 
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ment and will end when 
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the law and the Constitution as ap} 

preted by the Courts. Equally it is | 
give practical effect to the end sought e re¢ 
legislation and the policies of the 


In this effort, I shall hope to be guide 
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of economic realism, rather than 
legalism—to be helpful and const 
than hyper-tec! il or reactionary 
the application and interpretation of 
not only into our established jurisprud ut 
the new patterns of economic plann 
statesmanship which these disturbed tit é 

lf it were true is some persons rect 
lieve, that the Congress by its recent les 
created a Dictatorship, my duties as | officer 
sworn to uphold the Constitution, would ard 


indeed. But we have done nothing of the ki 


The long story of dictatorships from tl 


s > ’ 
early Koman Republic to the present tin lers 


single historical parallel. With us ther is bes 
no usurpation of power; no substitution of the ex i 
utive will for the national will; no resort force : 
fear; no repression of dissenting thought or crit 





cism; no pretensions to omniscience 

tence. New laws and new powers !—ye but th : 

march with the sense of Justice and the needs 3 

our common country. They rest on establish 

traditional sanctions Chis philosophy “Ge 

ment in action” is based upon traditi al ide 

fundamental in Americanism leadet 

moderation, co-oper: tion, unity, col l e lait 

enthusiasm. These concepts are as old met 

as old as the basic idea of Democracy, a by ther F 

we shall find our way back. 
The constitutional difficulties inhe 

recent legislation, I think, are gross enifie 

Our fundamental law is faced with Inu 

stress or strain. During the World Wa e put 

to a far more radical test in emerge: laws | 

those relating to Selective Service, Espionage, tl] 

War Industries Board, the Food A trat 

the Control of Railroads, Industrial M izatio1 ; 

and the like. Now, as then, we fac 

to win back prosperity. Then, as no the ( 


tution met the test and marched with the need 
, 


the times. Conditions and public « g 
irom one era to another; and so does 
pretation. As President Wilson once 
Constitution is no mere lawyer’s docu t it t 
whole of the Nation’s life.” Each ris c e! 
produces its own peculiar legal prob! 

judicial tribunals have never failed to e the 
with constructive intelligence In de ‘ 
given cases, I am confident that the ( 
words of Mr. Justice Holmes, will 

n the light of our whole experi 
merely by what was said a hundred 
is this very flexibility which has per e | 
stitution to withstand strain and to e1 é \\ 
is going forward is not, therefore 
rather a vindication of our form of 
vovernment 

To my mind, the law is not a mere body « 


precedents. I visua 
thing, 


lize 1t as a living 


fashioned for service and constant be 


refashioned for further service. Its f n is 
serve. It changes and it grows. It 
should not be, the unloved ruler of a tant pe 


trusted 


ple. It iswand it should be, a 





f mankind. It should serve 
strain, the bonds of affection 
he people and the government 
that Democracy was bound to 
could not have “Govern- 
Some of our citizens, who 
overtly sympathized with the 


discouraged that 


spaired of our civilization and 
nerely upon trial, but that 

9 the swift and even funda- 
at have overtaken other peoples 


he world, have freely predicted 
foundations of our government. 
for a moment share. Nor do I 
by any substantial 
ple As I look about, I see no 
lchanges amongst 
uated to self-rule under demo- 
bl d democracy is the 
rnments. Its very structure ad- 
adjustments in times of stress. 


entertain¢ 


e heritage of liberalism stands 
hose wl founded our govern- 
lives for it, have not been for- 


is made of stout stuff and our 
far back into the history of the 
succul merely because our 
nery is out of adjustment. 
been upon a long, 
ge of life and treasure—a 
tened, bewildered, retreat toward 
ization and to the very verge of 
cial disaster What man of 
ling, or human sympathy 
nged retrogression 
rrow and acute apprehension? 
futile attempt to 
face of constantly falling price 
No one 
ues have disappeared; taxes lie 
enterprise; the savings of 
ry is prostrated; mil- 
ved; farming population has 
nury; the nations of the World 
| ight compartments of a 
commerce no longer puts to 
bing extent, fear and animosity 
common good-will and com- 


ll upon every hand 


» does not turn with distaste 
ture to welcome the harbingers 
progra of progress is already 
us. It has passed the period of 
1 the stage of fulfillment. More- 
veloped under a leadership so in- 
the disappointing 
, | feel my pulses stir and my 
the sight of America emerging 
1 [his is no time to assess re- 
present troubles in terms of 


This is period of national 
cages the ith and service of 
and child in America. The spir- 
he Nation must be mobilized 

oirs of abundance drawn upon. 
er 


that have dammetl back the 
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flow of prosperity must be released once more ; that 
which was unplanned or selfishly guided must take 
its place in an orderly governmental process and a 
great cleansing and rebuilding program must go 
forward to its conclusion. If I mistake not, the 
people of America, without respect of partisanship 
or previous party affiliation, welcome this whole- 
some process with glad hearts. 

If, however, these emergency laws and con- 
structive acts are to succeed, or are to accomplish 
lasting good, it will not be because of their coercive 
powers or their perfections of plan and detail, or 
the aggressive enforcement efforts of agents and 
officials, but rather because they correctly interpret, 
as I believe they do, the thought and spirit, the tone 
and rhythm of today. 

Never was there such a need or such a chance 
for the profession of the law to do creative and con- 
structive work and rise to its old power and pres 
tige. One of the most heartening features of our 
trying work in Washington is the generous and 
helpful spirit thus far shown by the members of the 
Bar. It has been particularly so in the work on 
their diffecult business codes, where there is so 
much opportunity for the merely clever lawyer to 
show his skill; and for the great lawyer to show his 
constructive capacity. 

The legal mind, I suppose, is instinctively indi 
vidualistic and client relations probably accentuate 
the stress laid upon private as opposed to public in- 
terests. If it is difficult for business to adjust itself 
to emergency regulations of wages, hours, and 
trade practices, I dare say it is even more difficult 
for the practising lawyer to do so. It is neither un 
natural nor improper to respect the past and to be 
influenced by precedent, but in this dynamic hour 
of change it is the new, the untried, you are called 
upon to interpret and support, and | have an abid 
ing faith that you will do this with that fidelity and 
sincerity and that larger vision and sense of hori- 
zons which have always characterized our profes 
sion at its best—and that you will do it, too, in that 
spirit of constructive cooperation for which the nec 
essities of our people so eloquently plead. 


Signed Articles 


As one object of the American Bar Association Journal 
is to affurd a forum for the free expression of members of 
the bar on matters of importance, and as the widest range of 
opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal assume 
no responsibility for the opinions in signed articles, except to 
the extent of expressing the view, by the fact of publication, 


that the subject treated is one which merits attention 


Binder for Journal 


The Journal is prepared to furnish a neat and service 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters. Please send check with order 
to Journal office, 1140 N. Dearborn St., Chicago, III 
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BAR INTEGRATION AND HOW 


Special attention is invited to the article 
in another column of this issue, by a former 
President of the Illinois Stat 
tion, entitled “The Illinois View of Judicial 
Power—A Reply.” 


Bar Associa 


Bar organization is a subject matter of 
vital interest to the and to the 
courts. 

The lawyer is by the very nature of his 
daily activities an individualist and he is slow 
to learn collective action, but higher ethical 
standards, effective discipline to enforce such 
standards, adequate tests of character and 
fitness for admission to the ranks of the pro 
fession, better methods of court procedure, 
and better methods of judicial selection can 
not be obtained by individual effort. They 
can only be obtained by the united coopera 
tive effort of an organized bar 


profession 


1 


There is perhaps no single 
of that body known as the 
Delegates of State and Local 
tions which surpasses the results obtained in 
recent “years by its constant promotion of 
the idea of “Integration of the Bar.” In thir 
teen states this has been done by authority of 
the legislative department of government. 
The profession owes a debt of gratitude to 
those through whose devoted efforts such 
results have been obtained. Nothing that 
has been said in the editorial columns of the 
Journal is susceptible of an interpretation 
hostile to or critical of Bar Integration by 
legislative act. : 


achievement 
Conference of 

Bar Associa 
| 


The Journal favors and applauds Bar 


AMERICAN Bar ASSOCIATION JOURNAL 
















Organization 
it is obtained. 


unreservedly, no matter 


Mr. Miller’s article shows how the most 
essential features of Bar Organization have 
been secured in Illinois from an exercise 
the authority of the judicial departme nt and 
that the power is not founded on any theory of 
“inherency” but 
grant. 


ons utiona 


is vested by ( 


We deem it cause for congratulatio1 
that there are two ways open to the great 
objective of Bar Organization. In those 


states where the legislature is not responsive 
to the voice of the bar, there remains an 
alternative method of accomplishing at least 
an important part of the desired result 


THE “GENERAL WELFARI 


GRAND RAPIDS 
Although the 
Rapids rejected a proposed amendm«e nt to its 


Constitution 


\T 
\ssociation at Grand 


which would have authorized 
it to express its official view on any question 
of public interest or pertaining to the general 
welfare as it should deem proper, this limita 
tion naturally does not apply to the distin 


guished speakers at its Annual Meetings. 


Few meetings are held at which there 
not often official—on 


The meeting at Gra 


are pronouncements- 


such matters. nd Rapi 
was particularly’notable for informative dis 
cussions of questions now engaging the pub 

the 
reneral welfare. There Was President Mar 
tin’s with the “Growing 
Impotency of the States,” with its very con- 
crete discussion of a pending proposed Con 
stitutional Amendment. Senator McCar 
ran’s treatment of the growth of Executive 
Power, with its pertinent references to the 
recent output by Congress, is 
another instance. The speech of the Attor 
ney General of the United States was hardly 


lic attention and closely connected with 


address dealing 


legislatiy e 


less than an official announcement of th« 
spirit underlying the “New Deal.” Judge 
Parker’s address was equally cleat its rel 
erence to the constitutional principles applic 


able to national legislative activity 

A reading of these addresses—and also 
the report of the new Committee on 
istrative Law sent out in the Advance Pri 
gram, for good measure—should help clarif 
the view as to some questions of prime public 
importance. 





























Procedure | 
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WORK OF THE ASSOCIATION AT GRAND RAPIDS 


SUMMARIZED 


lution that the proposed 


bor Amendment “should be 
pposed as an unwarranted in- 
vernment of a field 
of the individual States 


hould remain para- 


prize of $1,000 for best discus- 
ninistrative Agencies in Govern- 
[hereon of Constitu- 
tions,” under the bequest of the 


endments to the Constitution of 


creating a Section of Insur- 
a Section of International and 
Law; extending time for rein- 


have resigned; and 
bers for first five years 
Imission to the Bar. 
By-Laws by creating new Stand- 
tee on the Unauthorized Practice 
ind in certain other respects. 


, 
resolution that 


\ssociation under- 
ment of program calling for de- 
ation in ¢ State of Code of 


repared by American 
advocacy of adoption 


leemed desirable in such State. 


Committee on Conservation of 
urces, of the Mineral Law Sec- 
erate with State and National 


effectuate the purposes of the Na- 


launching 


movement to adopt a 
Program for the purpose of unit- 


the Country in the study and 


specific important problems. (See 


i . . i 


ticle in this number.) 


the Uniform Trust Receipts Act 


nended it to State Legislatures for 


d its opposition to legislation by 
tended to destroy the jurisdiction 
ral Courts in controversies between 
different States 

continue the Special Committee 
Procedure which for many years 


secure legislation giving the 


tates Supreme Court the rule-making 


the Law sid 


f its jurisdiction. 


Commended efforts of certain bodies to har- 
monize the tax system of the Federal Gov- 
ernment and the forty-eight States; recom- 
mended amendments to certain sections of the 
Revenue Acts of 1923, 1926, 1928 and 1932, to 
Section 3226 of the Revised Statutes, and to 
the Bankruptcy Act; recommended legislation 
providing for determination of fair value of 
1913. 


under “Committee on Federal Taxation.” ) 


property on March 1, (See Proceedings 

Disapproved in principle of bill providing for 
amendment of the bankruptcy law in respect 
to corporate reorganizations, as being an un- 
constitutional encroachment on the reserved 
powers of the States. 

Approved Annex II of the International 
Convention for Safety of Lives at Sea, 1929; 
amendment to U. S. Code, Title 28, Section 
572, in respect to Proctor’s docket fee in Ad- 
miralty cases; Amendment of U. S. Code, Title 
28, Section 754, in regard to amount of bond 
claimed in libel. 

Instructed Committee on Aeronautical Law 
to submit to next Annual Meeting of the As- 
sociation specific recommendations covering 
controversial sections of proposed Aero- 
nautical Code. 

Adopted Amendments to following Canons 
Canon 11, “Dealing 
with Trust Property”; Canon 13, on “Con- 
tingent Fees”; Canon 34, “Division of Fees” ; 
Adopted a 
new Canon, No. 46, dealing with “Notice of 
Specialized Legal Service.” Adopted Amend- 
ment to following Canons of Judicial Ethics: 
Canon 32, “Candidates for Office,” and Canon 
28, “Partisan Politics.” 


of Professional Ethics: 


Canon 43, “Professional Cards.” 


Adopted resolution favoring continued de- 
velopment of the facilities of the Law Library 
of Congress. 

Adopted resolutions expressing to the Grand 
Rapids Bar Association, the Michigan State 
Bar Association, the Committees, the Ladies’ 
Committee and the people of Grand Rapids, 
appreciation for their unbounded hospitality 
and many courtesies; also resolution thanking 
the Municipal Authorities of Grand Rapids 
for their cooperation and the Press of the city 
for the space given and accurate manner in 
which the proceedings had been reported. 






























































































SOME ASPECTS OF THE PROBLEM OF 
INTERPRETATION 





The First Problem with Which the Lawyer or Judge Is Faced Is Interpretation of th« 


Language of the Law, a Task Which Is Primarily Linguistic and Not Juridical 


Dif 


ficulties Due to Evolutionary Character of Modern Languages—The Linguistic 
Process as Contrasted with That Judicial Synthesis Which Is Called “Cor 


struction” and Which Is the Special Field of the Jurist 


— Classical 


Ex 


amples of Interpretation and Construction Found in Two Decisions 


of the United States Supreme Court — 
Process Opened by the Common Law 


PROPOSE to discuss. 
utes, some aspects Of 


everyone of us is familiar; 


essence of juridical 

theory and practice 
The problem has e> 

isted as long as law and 


the rules of human con 


duct in general have ex 
isted. In a wider sense 
“interpretation” is con 


nected with every sort of 
reception, reproduction, 
and 
thoughts and emotions ; it 
is a problem common to 
science and art in all their 
various manifestations. It 
is no therefore, 
that the interpretation of 
the word “interpretation” 
itself yields a 
results. The 

“interpretari” 
explain, translate, assum¢ 
infer, decide. 

In the field of 
prudence, the things to be 
interpreted are 
rules, e.g. the constitution, 
laws, ordinances, 
tracts, wills, judicial deci- 
sions. It makes no essen 
tial difference 
these rules are written or 
unwritten. In either 
the rules are conveyed by 
means of the language, i.e 
words; and this usualh 
done directly, though 
sometimes also indirectly 
by means of flags, signs, 


application of 


wonder, 


variety ot 


Latin word 


means to 


juris 
juridical 
con- 
whether 


case 


18 


| ) 
> 
bea 


rao? 


] » 
during 


y Dr. Leonrpas Pitramic, LL 


and Minist 


dinar \ 


these 


few 


min 


a problem with which 
7 it helongs to the 


tor 


boundary-stones, traffic lights, and 


“Address delivered before the 
Rapids, Mich., 


on Wednesday evening Aug 


B 


DR. 


so forth 


A ssociatior 


LEONIDAS 


addition 
other experts to ascertain the precise m: 
technical 


Juridical science, as we know, has devel 


Wide 


1). 


Plenipotentiary from 


Field for 


Latter 


Yugoslavia 


yped an 


determined various general rules for interpreting th 


law 


We 


PITAMIC 


he 


o1 


do 


not 





may 


propose, 


however, to deal wit 


these rules now. Suffice 
to say they have by mn 


1 


means eliminated all the 


difficulties which arise it 
the interpretation of the 
law, for, since they 
are rules, they would 
themselves still require 
interpretation 
hence the 
be infinite 

But we wish to col 


sometimes 


woul 


ocess 


centrate our attention uj 
on another problem whic] 
is of a general cl 
The instrument of the la 
is language l 

guage has rules of its 
own. The first conditio 
to understand, i.e. to inte: 

] 


| 


pret the iaw 1 7] tly, 1S 


understand the languags« 
in which the law is writ 
ten. Thus, the first prob 
lem with which the lawve 


or judge is faced is the 


interpretation of the lan 


guage of th W his 
task is prima linguist 
and not juridical Che 


jurist is not independent 
In interpreting the lar 
guage ; he has to apply not 
only the rules 

and syntax, but 

generally accepted 
of the particular words 


f grammar 
also the 


sen sc 


In case of doubt 
must follow the advice 
of linguistic experts. I: 

necessary to consult st 
: = 


professional terms of which the 
















































































present has a great abundance. 
e, aga irist must accept the interpreta- 
] 
} 


modern languages, in keeping 
conditions of all 


ject to constant growth and 


0 1akes it more and more diffi- 
livine lane re . - 

\ living language—and mod 
r té ( life -1s not somec- 


ind permanent; rather it is 
plastic While 
qualit loubt bestow upon the language 
veness and enhance its value to 

litterateur, it may properly be 

the eftects are altogether de- 

int of vie of the student of 

s supposed to be dealing with 

ned texts his flexibility may 

the interpretation itself, 1.e. 

rce the juridical 

ft according to the newly- 

e. We must 
uch a change of legal meaning 
le the field of judicial activity; 
the legislator as well as the 
n have 1 alternative but to 
The rapid changes in modern 
ly affect the manner in which 

e 1 this affects the expression of their 
r¢ Whatever the delicate 
influence of thought 
the practical consequence 
enormous and 

he upbuilding of the lan- 
in 1 framing of new terms, and in 
changing of old ones. The re- 

eaning of certain words, as ac- 


‘ ] n 


; } 


more or less distant time, is 

L) bsolute standard of our thoughts. 
exactt f this statement can be tested by 
ionary of a modern language pub- 

with a dictionary 
ble and permanent 
neaning ot expressions 18 not to 


ax 


g 
¢ language, for a living language 
nye iv, in so far as we, of whom it 
j s changin We must therefore 


nent criterion in a language which 





ceas 1 part of the everyday life of men, 
ig for this alone is sub- 

eciable chang It follows from 

that t c | language in which to embody 
é | ire suppost to be inflexible or 
nent lead language This is one of 
hy relign prescriptions and 


gmas al ‘ften laid down in Latin or Greek 

Id Sl which languages are the official 
hurches. This is also a rea- 
commemorative in- 
tions meaning should be kept intact for 
l space of time, are written 


But wv I e wish to have a pliable rule, one 

it will be iptable to changing conditions, then, 
11 ts evolutionary character, a living 
ruage wv serve us better. Modern laws are 
VI modern languages It happens in 
nsequet thereof that in the course of time cer 
| change in mean 
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ing. In most cases this evolution does not produce 
an entire change; still there is modification by en- 
larging or restricting the meaning of the word 
concerned. This can be observed also with tech- 
nical or professional expressions which are often 
of Latin or Greek origin. In such expressions cer- 
tain words of these dead languages acquire life 
again being driven in the stream of a living lan 
ruage 

[ wish to refer first to a very simple example 
taken from a comparatively old legal instrument, 
namely the Constitution of the United States, Art 
I, Section 9, par. 6 of which forbids giving of pref 
erence, by any regulation of commerce or revenue, 
to the ports of one State over those of another. 
Now, there is no doubt that, at the time of the 
framing of the Constitution, “port” meant sea-, 
river-, or lake-port. But there can likewise be no 
doubt that, today port means not only a haven of 
ships but also air-port. 

\nother such examp!e is the term “national 
ity” conceived in its political and legal and not in 
its ethnical sense as meaning a special relationship 
between a person and a state, i.e. an organized po 
litical body. Thus we speak of American, French 
German -nationality. It means a_ special legal 
status and is often expressed by the term “citizen- 
ship.” This status implies allegiance on the part of 
the person, and protection on the part of the govern 
ment in question. Now, in the beginning, nation- 
a'ity was a term referred only to persons; but in 
the course of time it came to be referred also to 
corporations and even to things, e.g. ships and 
aeroplanes. This implies a considerable extension 
of the meaning of the word, for in speaking of the 
nationality of corporations we do not think of the 
nationality or the citizenship of its members, but 
rather of the question of which state’s laws apply 
to the administration and the property of the as- 
sociation. Somewhat similar is the meaning of the 
term “nationality” as applied to ships and aero 
planes.’ Because of the traffic between states, and 
particularly in order to safeguard the freedom of 
the seas, it is necessary to know which state’s laws 
apply to individual ships and their crews; these 
juridical relations (or this status) are briefly called 
nationality. Air transportation likewise involves 
questions of international, civil, commercial and 
criminal law and, therefore, it is important to know 
with which state the aeroplane and its crew are 
particularly connected. This connection or rela 
tion, as recognized by international law, is also 
called “nationality” and may be determined, simi 
lar to that of corporations and ships, in various 
ways, e.g. by reference to the airport or the resi 
dence of the owner or by the place of the registra 
tion of the aeroplane in question. In these cases 
“nationality” is a collective term implying various 
rules belonging to national and international law. 
by which the corporation or the ship or the aero- 
plane are connected with a particular state. It is 
perhaps the analysis of the term in this its newer 
and widened sense which i'luminates its juristic 
significance when it is applied in its older and more 
restricted sense with reference only to persons 
For if we inquire into the mere legal meaning of 
the word “citizenship.” leaving aside its ethnical 
ind even sentimental weight, then we find that 


Conf. Pitamn 


\ Treatise on the State 1. H. Furst ¢ par 
Balt MI 14! 


49. 150 
























































it is nothing else than a collective 
various and variable national 
rules by which a per 
state organization. 
These examples of an analy 


term implying 
international 
to a 


] 


anda 


sally attached 


of words imply 


not juridical, but simply linguistic operations, just 
as tine evolution of the language is a linguistic 


process which takes place de the sphere of the 
legislator and the judge. It is sometimes said that 
the judge is able to change the meaning of the law 
through his interpretation; but in many cases he 
merely engages himself in an anal of words 
His act then is objective; not subjective. That is 
say, in certain cases in of meaning 
can be observed it is not the judge who brings 
about the change. ‘ hange has already taken 
t 


YSIS 


to 


place and has thus imposed itself upon the judge 
whose duty it becomes merely to recognize or 
confirm the change. The law has not been changed 
through the activity of the judge, but through a 
change within the language and this has been 
brought about either by the people in general, or, 
in the case of professional terms, by the group 
concerned. However, the impression that it is the 


judge who creates new meanings of words, may 
arise from the fact that he is sometimes 
the first who publicly acknowledge the 
guistic change. 

This linguistic side of the application 


law, which we may perhaps call “an 


among 
new lin 


of the 
lytical inter 


pretation,” because, by it, language as such is an- 
alyzed, is sometimes embarrassing enough when 


1 


we have to deal with a text in 
the potential difficulties are so 
when one is faced 
languages as is very ofte1 


But 


greater 


ne language. 
much the 
itten in several 
in recent times, 


with a text wt 


with international treaties and conventions, and 
when all these texts, written in two or even more 
languages, are declared to be authentic. I wonder 
to whom the more burdensome task falls in such 


cases—to the linguist or to the jurist 
In many cases, by means of the afore-men 
tioned “analytical interpretation” of the language, 
the law is sufficiently vely determined 
so as to be applied in a particular case. Then the 
simple interpretation of the language is at the 
same time interpretation of the law. But very often 
such an operation does not suffice. For the jurist 
has to consider the law as a v e, and when 
say law we mean the entire law of the land which 
forms an entity. Under this view which extends 
over a large field of rules, it easily happens, that, 
in searching not only for the meaning of the lan 
guage, but for the meaning of the law, one word, one 
expression or one rule becomes modified through 
the existence of another rule of the law 
and that these various wed in their com 
bination, yield a particular meaning which is dif 
ferent from the meaning of a single word or sen- 
tence. This operation of find the 
of the law is not merely a interpretation, 


and exhausti 


we 


word o1 


| arts. vie 


out sense 


linguistic 


it is not merely an analysis of the language, but 
it is a combination of thoughts contained in or 
extracted from the text of the | it is juridical 
synthesis and is properly called, in the English 


legal language, construction.? The elements of this 
construction are, it is true, linguistic terms, but 





2. “Construction” is explained in a though perhaps not 
quite identical manner in " Treatise n th Constitutional 
Limitations,” 7 ed. Boston, Little, Brown and ( ny, 1903, pp 


70, 71 
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the construction itself is shaped accor a 


underlying juridical idea. Construction in t 
sense is the specific field of the jurist; for t 
work he has to be specially trained; it give 


his profession a particular mark and 1 

trend. Here he <¢ 
knowledge of the law, his skill, his cul 

and tion, and to this exte1 
truly said that the work of the jurist approa 
that of the artist. 


ing a particular 


his imagina 


Of course, even in nstru 


tions he must remain faithful to law hou 
not add something to the law that i t alrea 
contained in it; for this would be creat yf 


law which belongs only to the legislat 


the material given in the law he ma 
new and original edifice or change 1 


an edifice formerly constructed eithet in 


jurist or by himself: he may also fin it 
new material in the law which has not vet bee 
discovered. The limitations of this 
constructive activity are two: (1) no 


used; (2) the 
material n 


ules of strict logic. But thir . 
: 


side the law must be 
effected with the 


accordance with the 





given 
r 9 
these limits the freedom and the pos 


go so tar ti 


ation go very tar; they 


S 
1 


more different constructions on th 


same set of laws are possible, all 

legal, because framed out of the ( 

though differently shaped. This | h 
counts to a certain extent for the cl 


jurisprudence of the courts; but th 





not imply that some of the decisio: 

been at variance with thc law All ¢ 
be lawful if they are constructed wit] the limit 
of the law. 

This phenomenon is a part of th ter¢ 
problem concerning the relation betwe: the 
and the application of the law, or, if we consid 
the active side of it, the relation between the le; 
islative power on one side and the ju { 


the executive on the other In no « 
plication of the law s 
applying organ has 
least in the manner in 

He is allowed and is obliged to choos 

the various possibilities left open | 

which he thinks suits best to settle the é I 
is the so-called “free 


ymething aut 
always a certair 


which he applies the 


discretion” wl 





iS a special characteristic of the ex 9 
belongs within limits also to the 

sometimes given to him quite express! 

e.g. in civil law when he has to determin 
pensation, and in criminal law when hé s 1 
cide upon punishment within certain limit - 
thing similar is the case when by « i 

if we may say in contradistinction 

terpretation, by synthetic interpretation of the | 
two or more different solutions ar tain 
different occasions, all of them being ert 

the law. In the absence of a precise regulat 

is immaterial whether the legislator | thought 
of these various possibilities or eve 

them; it is only important whether tl 
construction in a particular case is tifiable | 
the law And so we can understand n able 
lawyer can by judicious construction 

being faithful to the law, pay due considerati 
to changed conditions especially in thé l of s 
cial and economic evolution. This is exactly what 
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ons of the Supreme 
the nited States, in which it has inter- 

the Consti- 
and 


rreseen by the tramers ot 


reted or construed the provisions of 
1 economic so- 
the 
\V\ ire ¢ to speak, first, of a classical de- 
ourt inaugurated 
A so-called “commerce 
VIII, par. 5, of the Constitu- 
ress the power “to regulate com- 
nong the several 
; The leading 
ive shown the way in which 
ed in this prescription, 
which the opinion 
hief Justice Mar- 
We n notice in his judicious explanation 
is al interpretation” 
which we have 
rst interprets the 
that this general 
not only traffic, but also inter- 
' rcial intercourse 
etween nat ind parts of nations, in all its 
| 11 cribing rules for 
The mind can 
ircel a system for regulating com- 
erce bet nations which shall exclude all laws 
rning 1 ration, which shall be silent on 
the one nation 
be confined to pre- 
individuals, in 
and selling, or 

to the general un 
\merica under- 

; the word 
ymmerce’ t mprehend navigation.” In order 


ndian trrbe¢ 





*( nett in that sense 


rse t I es tne ( nme 


06 rant ae 





iderstood, 
lingtistic interpreta- 
method of con- 
‘It is a rule of con- 
hat the exceptions 
then, there 
from the 
a proof that 
exceptions understood 
lied as being granted.” 
nally he rs also to the clause prohibiting 
eferent tment of a port or taxation of a 
acknowledged 
se embargoes as 
proof “that all America is united in that con- 
is navigation in the 
hus interpreted and 
Marshall proceeds 
g of the Constitu 
itions, and among 
regulation of 
he employs a 

“The word 
\ thing which 
with them. Com- 
stop at the external 
but may be introduced 
rpreting the word 
ong” rshall arrives at an important addi- 
the word 


its extent If, 
| eptions 


wer ove! I ration, it 1S 


] + } n1 1] 
ssel 1 » the u ersally 


, ; 1 
severa States { oncerning tne 


In inte 


nprehensive as 


ted States, Macmillan, New 
t says, “goods shipped 
ulation from one place 


w ¢ rossing the ntervening states 


‘among’ is, it may very properly be restricted to 
that commerce which concerns more States than 
one. The phrase is not one which would probably 
have been selected to indicate the completely in- 
terior traffic of a State, because it is not an apt 
phrase for that purpose.” And again he supports 
this interpretation by a construction in saying that 
“the enumeration of the particular classes of com- 
merce to which the power was to be extended would 
not have been made had the intention been to ex- 
tend the power to every description. The enu- 
meration presupposes something not enumerated ; 
and that something, if we regard the language or 
the subject of the sentence, must be the exclusively 
internal commerce of a State. The com- 
pletely internal commerce of a State, then, may 
be considered as reserved for the State itself.” But 
commerce with foreign nations, as Marshall ex- 
plains, is always subject to regulation by Con 
gress. “The commerce of the United States with 
foreign nations is that of the whole United States. 
Every district has a right to participate in it. 
If Congress has the power to regulate it, that 
power must be exercised whenever the subject ex- 
ists. If it exists within the States, if a foreign 
voyage may commence or terminate at a port within 
a State, then the power of Congress may be ex 
ercised within a State.” 

The case Gibbons v. Ogden is interesting from 
the point of view of our inquiry, especially for this 
reason: In arguing that a system of regulating 
commerce cannot be confined to prescribing rules 
for individuals actually engaged in buying and 
selling, or in bartering; that the word “commerce” 
the commercial intercourse in all its 
branches; that it comprehends “as all America un- 
derstands, and has uniformly understood,” navi 
gation also—Marshall’s interpretation referring to 
the general understanding of the language, set a 
example because it included in the term 
“commerce” the instrumentalities of commerce in 
use at a given time. In a decision rendered by the 
Supreme Court more than fifty years later (1877), 
(Pensacola Telegraph Company v. Western Union 
Telegraph Company), it is said that “the powers 
thus granted are not confined to the instrumental- 
ities of commerce, or the postal system known or 
in use when the Constitution was adopted, but they 
keep pace with the progress of the country, and 
adapt themselves to the new developments of 
times and circumstances. They extend from the 
horse with its rider to the stage-coach, from the 
sailing-vessel to the steam-boat, from the coach and 
the steam-boat to the railroad, and from the rail- 
road to the telegraph. "and we may now add, 
to the airship, the radio, as well as to any future 
means of communication. Thus Munro,‘ in speak- 
ing of the commerce-clause says that the elasticity 
of the written word finds more ample illustration 
here than in any other field of American constitu- 
tional development; that a definition of the com- 
merce power today would be out of date tomorrow 
and an exact definition cannot be given of any- 
thing that changes its form and scope so frequently 
as the commerce power does. 

There would still be plenty to say about the 
meaning of the power to regulate commerce and 
its keeping pace with the development of modern 


describes 


good 


‘ loc. cit. p. 308. 
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conditions, but we ar yn fider 
ciently demonstrated that 
changes in conditions the n 
changes and that this necess 
the process of interpretation 
Now I wish to refer to anot 
jurisprudence of the Supreme ( 
how an old constitutional prin 
meaning and was adapted to 
not through mere interpretatio 
able construction of several cl 
tution, viewed togethet We ha 
vision of amendment V and X 
shall be deprived of life, libert 
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out due process of la 
tory of this clause can | 
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to inflict any penalty ma 
the lawful judgment of his pe 
the land.” Whatever the oi 
words may have been, centuri 
development gradual 1 Lice 
which gave to the pl nT 
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bitrary proceeding legal pro 


requirements of a 
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ideas. 


“due process of la er 
ican constitutional la How 
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ing to the existence of a writt 
tion, also legislative acts of tl 
as of the States and also Sta 
be brought through the Supre1 
of the federal constitution and 
and XIV. Practically, enact 
legislatures seem to have { 
number of cases in whi the S 
an infraction of “due proce 
other hand, a considerable rest 
going protection of the most 
rights (life, liberty, 1 erty ) 
edged by the Supreme Court 
ered the provision ! 
nection with certain constitu 
ing to the federal or" 1ent 
These powers are the ers 
nent domain” (imp! ey 
police power! Ne ist 
indefinite one; it h been d 
regulations of publ ety, he 
also regulations in the tere 
perity and the genet elfare 
the Supreme Court the case | 
v. Chicago says that re St 
to regu'ate within tl limits 
police, including in that gene 
ever will promote the peace, « 
and prosperity of their peopl 

It is obvious that "ht 
to interfere with individual rig! 
liberty, e.g. with the liberty 
the question arises whether 
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having suffi- law is observed in such cases ry 
it corresponding numerous decisions of the Supreme 
eaning of words been answered ormly but cco! t 
reflects itself in character of the se Due proces 
always judicial cedure At ( 
example of the even laws themselves exercis 
i¢ peo — re tly, if emer le fai ‘ 
ysis. sa law Che final decision in sucl ( 
rn conditions, ; ; : 4 
it through an ae supreme : : : rs — to 
1s¢ of the Consti a law interfering ith life, liber 
ve in mind the pro challenged. But re sonableness Ss re 
IV that no person validity of such interference is a q 
or property with pends largely pr ictual cond 
interesting his checking the police power by the r ( 
1 back to the Eng “due process oO w” and the latte 
it was forbidden able and just uss the police pows 
reeman “without Court was enabl n passing uy t 
r by the law of tionality of s, to pay due cons 
( ining of these cle velopment of modern social l 
of constitutional Munro® says that fe legal phrase 
interpretation istory of jurisprudence, indeed, 
of the land” the’ elusive as are é ords “due pros 
stinction to ar However, their history is one of the 
ss implying all the of how the meaning of a text « 
rding to modern’ through construction to meet changt 
that the idea of and how the text it the same 
idopted by Amer altered as such 
er, the reach of The more general and indefinit 
ted States than it will require to be construed in 
nce of a written other elements of the law in order to ( 
on is sovereign for a particular decision; this brings 
ty through legis structive activity a strong element 
1. Yet, in Amer adaptability Mere interpretation y 
1 acts, but, ow to construction even to a greater exte 
ederal constitu which there is no written text at l 
Congress as well there are on!y 1e lawyer and the 
ynstitutions can ith unwritten, traditional or com 
Court to the test the wide field of construction left opt 
mendments \ gives the impression that it is he 
s of the State law. Yet, there must always be 
hed the largest rudimentary, out of whose element c 
eme Court found fines and constructs the law as he ! 
v.” On the fora particular case. The anglo 
tion of this far common law has opened a wider fi 
tant individual tive operations on the part of the « 
been acknowl been the case with the system of Euro n « t 
as it consid nental law which consists almost e1 
law” in con ten texts, the latter being prin t 
powers belong ilytical inte etation But it « 
to the states that extensive possibilities for le t 
xation, of “em! may become dangerous to uniform 
tion and thi ition of the unless a safegua 
er, 1s a very s lodged in a strong judicial auth 
ed as implying that in countries th the anglo-sax 
th and morals, and ve find a powerful judicial cente1 é 
economic pros Court whose decisions are standar ( 
The opinion of authorities, judi and executive 
inaba Company as in America, even for legislatiy es 
have full power the Supreme Court of the United St é 
tters of internal to overrule such acts of the legislat el 
ignation what to be out of harmonv with the | t 
rt, convenience, Constitution. The great power of 
Supreme Court equals the admuirati 
lations are bound throughout the 1 for the manne 
s of property and ynique judicia y has wielded its 
itract. And so ‘Though the Americans have 
t due process of the English peop'e a deep respect 
° Fede Cor mnnfidence in the judicial authoriti 
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and mentalities. In connection with this state- 
ment and in conclusion may we add that the 
American legal system enables its lawyers and 


courts to make the best out of the aforementioned 
two methods in jurisprudence; for it wisely 
combines interpretation of texts with construction 
of the law, and, in this sense, too, balances legis- 
lative and judicial power. And so man has found 
a way to harmonize individual liberty with social 
justice, and still to keep faithful to the law 
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the American Bar 
ikers and law-givers, we 
ause to ponder on the 


ww, and, in doing so, 
, the pages of the 
-related and His- 
the 
t and, 


Law.” 

figuratively 
iles, codes, tenets and 
ind calls the Law. 
the modern vernacular, 
have, certain fixed and 


embedded in the Law. 
he law lear is de- 
the law. Honesty 


of design is de 
itional destiny is 


codified and synchron- 
nequivocal and constitu- 


n I say “Amendments” 
‘Amendments’ 


to the “Consti- 
genius ventured to 
1 number—as they 
of our existence, guid- 


has 


ten i 


the world. 


of individuals, and 
1, prescribe the rules 
live today and pass 
onal condition, believe, 
through which we now 


ory We think and 


n Bar Nc atior nt Gran 


act and move, as of and in today. The problems that 
confront us now were, in our estimation, never dupli- 
cated, and so, with this in mind, we express ourselves 
to the effect that national destiny is in the balance. 

In the promulgation of these thoughts, we are 
entirely remiss, in that we fail to bring forward the 
scenes that constituted the prelude to the play. Our 
problems are those of today. Mankind of yesterday 
had its problems, equally potent, equally swaying to 
human energy, in the period in which the problems 
existed. 

\nd so, may we, with propriety, deal first, with 
things and conditions that were, and secondly, with 
things and conditions that are? With this thought in 
mind, I would bring my brothers of the bar back to 
my first assertion: “The law-maker of life” codified 
and synchronized life’s activities. 

There may be those in our midst who would, with 
entire propriety, advocate and, indeed, with convincing 
lines, brief their views to the effect that the ten com 
mandments have become obsolete, because of modern, 
human achievement. And, with the same cogency, it 
might be said and, indeed, briefed that the constitution 
of a great organized society, founded and forged in 
the moments of trial, should be set aside, relegated, 
abrogated, forgotten, because, along -the avenue which 
this constitutional code was required to travel, there 
came a narrow place in the road, so to speak, and a 
sign, posted to guide the wayfarer, which read 
“Emergency!” : 

There is not a thing occurring today alone this 
avenue of national activity that has not been anticipated. 
The builders of the highway of national life constructed 
wisely and well, and, in their construction, they antici 
pated the torrents which would flow across this high 
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way, by reason of some downpour of unexpected rain, 
which torrents would, for the time being, tear great 
rents. into the pavement and cause great f 
into the mind of the traveler 

The founders of our nation, anticipating this fear 
and its resultant evils, endeavored to safeguard the 
people by a tripartite separation of powers. While the 
legislature and judiciary have remained within their 
respective domains, the executive has expanded be 
yond all expectation. 
Therefore, I have taken as my theme the thought 


fear to come 


“The Expansion of the Executive.” | adopted this 
theme, and I would exploit it, because, as a student of 
the law, as a presiding officer in a court of last resort, 
and as a member of the senate of the United States, 
the theme has been uppermost in my mind, especially 
during the special session of Congress recently con 
cluded. 

My brothers of the law, the power of controlling 
great retainers and gathering the emoluments of out 
study is ours to enjoy only as a side issue. To some, 
this may have been the lodestone that guided them into 
the profession. To others, there will come the realiza 
tion that, “He who teaches the law to his fellow man 
must bear the glorious, ever-lasting cloak of the law, 
and must be its preceptor for the years to come.” 

Whatever may be local concepts, whatever may be 
individual ideas, there is a mass understanding in a Na 
tion far above and beyond \ssembled here today are 
the Representatives of the mass concept of the law, 
“Strands,” as it were, in the great “Cable” of Civiliza 
tion. 


The American Executive was forged into the Or 
ganic Law as an element coming from two great fur 
naces of power. Those two great forges. as it were, 
stood diametrically opposed to each othet 


The Hamiltonian theory, inspired by the tendencies 
of its author, would have clothed the Executive with 
power and prerogatives even greater than those then 
enjoyed by the British M , and, in this respect, 
we may recall that, in 1696, the principle of Ministerial 
responsibility to the British Parliament had been as 
sented to, and in 1782, there came into existence in 
Great Britain the principle that a complete change in 
the Ministry would be necessary upon its losing the 
confidence of the House of Con 


onar»re 


The Organic Law of this Republic was finally 
adopted by the last of the Thirteen States, in May, 
1790, hence it may be observed that, although a com 
plete revolution had taken place in the British form of 
government before we adopted our Organic Law. the 
Framers of our Law persisted it embodying the 


ancient prerogatives of the King in the Constitution of 
the United States, and apparently the great reforms. 
which had already been thoroughly discussed in Eng 
land, were not mentioned her his was the result of 


the Hamiltonian dominance of the ¢ onstitutional Con 
vention. 

It will be recalled that, at the time the Organi 
Law was in its making, Jefferson was in Europe. It 
was not until his return that the great Bill of Rights, 
consisting of the first ten Amendments to the Constitu 
tion of the United States. was drafted and adopted. 

From the Hamiltonian School, there came the de 
mand for centralized government and monarchial power 
resting in the hands of the Executive. This School did 
not finally prevail, and its failure was due to the ever 
lasting preachment of Jefferson, which preachment was 


against centralized power in the hands of the Execu 





tive. Jefferson believed in a pure, democratic Repub! 
















































































Hamilton was, at heart, a “Monarchist,” and believe 
in royalty. Jefferson struggled for a diffusion of pow 
into the majority of the people and a tation 
power at the disposal of the Executive. “The Gover 
ment that governs least, governs best,” w g 
and his motto, and, behind this thought, if we 1 
writings correctly, was the ever-lasting fear that 
Executive, under our Constitutional syst ognizat 
of his popularity, determined in his policies, surround 
by his chosen Cabinet, the Commander-in-Chief of 1 


Army and Navy, with the keys to the Tr 
pocket, would declare to the World a1 
that a great Emergency was present 
gency demanded that he continue at tl ead 
Government. 

In passage after passage coming 
Jefferson, we find the portrayal of this 


1 


prehension. On the other hand, we 





tion of Hamilton scoffing at such preachi Han 
ton feared Jefferson as Royalty fears t e of t 
masses Jefferson feared Hamilton idividu 

human liberty would fear the oncoming power { 

dictator. The mature life of Jefferson replete 

predictions and warnings: predictions as t ( 

bility of a monarchial form of government growing 


caarb 


within the freedom he so much loved: w 
statutes and laws and doctrines tending 
power to the Executive. 

The period in history that gave rise to our ( 
ganic Law and, therefore, to the great position of 
Executive produced an anomaly, as it w 
American Revolution had the effect. o1 
of destroying the personal power of the King of Gri 
Britain, while, on the other hand. it produced a for 
yf government here with many of the ancient prerog 
tives of the monarch. There, the Revolution est 


lished parliamentary and, here, kingly government. 1 
War of Independence made Great Britair re repul 
lican than monarchial, while it gave th ly form 
Government in North America a mot il atn 
phere 

The absence of Jefferson from the Cor ituti 
Convention may have been responsibl r the fa 
that the alterations that came about in the British fort 
of government seemed to have gone o nnoticed 
the debates In regard to the ratificatior our Const 
tution. It was this that Jefferson so d red on 


return from his European mission He was at 
discern the possibilities prevailing in out sed ( 
stitution, which possibilities would gi 

limited power in the hands of our Exe 


Predictions voicing the attitude of Jefferson 
found in the language of his conten pora 
associates. By one, it is expressed tl 
‘This Government will commence a 
racy. It is, at present, impossible to forese: 
operation it will produce a monarchy or a rupt 
Sive aristocracy. It will most probably, é 
between the two and then terminate ‘ ‘ 
And, again, we find the voice of Jetterson’s ass 
ates declaring that the Executive, fron g the 


pointment of all the various offices in every part of t! 


civil department of the Union, very numerous in ther 
selves, and their connections, relations ld 
pendents, still more numerous, will have a formidal 
host devoted to his interests and ready t support 


ambitious views 
We make mention of these as illustratiy vf the 









apprehension and especially illustrative of the forn 
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su 1 view of the duties 

I ld not but feel a diffi- 
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t particularly in this 

slightly removed 

welfare and safety 


ection, moderation 
xecutive 


Power, re- 
Té le 1 7 i lé T? il 1t¢ tT by 


Jefferson, and 
rediction which realizations he 
ld the democracy and 
individual, human 
stealthily and 
lly become realities. 

lefferson’s own Administration as 
ent at very act, he unwittingly, or other- 
pave the way for an 
O1 Executive Powers 
Hamilton, as to Constitu- 
warranted 
e acquisition of Louisiana. Here, 
I mstruction of the 
er-lasting maintenance for Lib- 
ls necessary to justify 


§ them |] 


re as, 


have 





yundaries specifi- 

mgress, is to take pos- 

r no longer susceptible 

to the Nation for 
Constitution, approving and c« 

i not previously author- 

vision for our hold- 

rporating foreign 

tive occurrence 

g the country, has done 

egislature, in casting 
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chasing an important adjacent territory, and saying to him, 
when of age, ‘I did this for your good. I pretend to no 
right to bind you. You may disallow me, and I must get 
out of the scrape as I can. I thought it my duty to risk 
myself for you.’ But we shall not be disavowed by the 
Nation, and their act of indemnity will confirm and not 
weaken the Constitution, but more strictly mark out its 
lines.” 

The opening wedge driven into the democratic 
foundation by the great author and exponent of Con- 
stitutional Liberty paved the way, as it were, fer the 
farflung open violations of Jefferson’s 
Andrew Jackson. In this Administration, we find the 
Executive exercising monarchial power in the name of 
the Law; and, here, we find the first, open declaration 
by the Executive of the assumption on his part of 
powers and prerogatives, feared and conjectured by 
Jefferson and sought to be guarded against by Jeffer- 
son adherents, by the very language used in the Or- 
ganic Law itself. Here, from the lips of the newly 
elected Executive, comes the startling expression : 

“Our enemies must be punished, our friends must be 
rewarded.” 

Here we find the office of the newly elected 
warrior President treated as if it were a captured fort- 
The will of the new Executive became the law, 
all existing theories were subordinate to that will. He 
compelled the Party that elected him to abandon the 
policy of protection. He forced laws upon Congress 
He took the public purse from the custody of Con- 
gress, and he vetoed their measures. The control of 


successor, 


ress. 
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which Act the President, through a Coordinator, 
and enforce any orders which he deems consist- 
ent with public interest. In this, the power of the E-x- 
is extended to a control of the avenues of na- 
tional and international commerce. 

“An Act, known as the “National Industrial Re- 
Act,” to induce and maintain united action of 
labor and management ; to eliminate unfair competitive 
to avoid undue restrictions in production, in 
furtherance of which the President, authorized to ap- 
point such officers and employees as he may find neces 
sary, prescribes and authorizes their duties, responsi 
bilities and tenure; to establish codes of procedure, 
under the name of fair competition; to issue licenses 
by authority of which industry may proceed ; to enforce 
agreements and prescribe rules and regulations. 

“Public Law No. 78”—passed by the Special 
Session of the 73rd Congress, authorizes the President 
of the United States, in the exercise of his individual 
judgment, to modify, or cancel, contracts—the most 
sacred thing known to Civilization, aside from the 
Moral Law. 

These Acts and others of their kind, all couched 
under the declaration of “national emergency,” consti- 
tute an avalanche that sweeps away the structures 
fought for and reared by the great Jefferson and his 
New Powers, never dreamed of. by the 
Framers of the Organic Law, never ventured even in 
the imagination of Hamilton, the 
arrogant Jackson, never espoused by even the studious 
Wilson, are now the prerogatives of a democratic Ex 
ecutive. In great investitures of Power, the 
rights of the Sovereign States have been minimized, if 


may 


issu 


ecutive 


covery 


prices ; 


adherents 


never claimed by 


these 


not entirely lost 

In 1792, just three years after the Constitution 
went into effect, Jefferson, writing his interpretation 
said 

I told Washington that the Hamilton Party had now 
brought forward a proposition far beyond every one yet 
advanced and to which the eyes of many were turned, as t 


the decision which was to let us know whether we live 
under a limited Government or under an unlimited Govern 
ment.’ 


Eight years’ later, in 1800, Jefferson, addressing 
his friend, Granger, said: 

What an augmentation of the field for jobbing, specu 
lating, plundering, office-building, and office hunt.ng, would 
be produced by an assumption of all the State Powers into 
I the general Government.” 

Speaking on the subject of the 
ment usurping the Rights of the States, in writing to 
his friend, Hammond, he said: 


the ands of 


Federal Govern 


lo this, I am opposed, because, when ail government 
d esti foreign, in little as in great things, shall be 
drawn to Washington as the center of all power, it will 
render powerless the checks provided, of one government 
on another, and will become as venal and oppressive as the 
iment from which we originally started.” 


ana 


gover 

In furtherance of this thought, he drafted and fos 
tered the Tenth Amendment to the Constitution: 

“The Powers not delegated to the United States by 
the Constitution nor prohibited by it to the States, are re- 
served to the States respectively or to the people.” 

We may wonder what Jefferson would say now, if 
he were with us, in the light of his expression made 
to his friend, Taylor, in 1798: 

“It is a singular phenomenon that, while our State Gov- 


ernments are the very best in the World, without exception 
or comparison, our general Government has, in the course 
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of nine or ten years, become more and more arbitary and 
has swallowed more of the public liberty than even in Eng- 
land.” 
Today. under recent legislation, the “Sower,”’ the 
sarner” and the “Harvester” must look to a central- 
ized Government at Washington codes, rules, 
licenses and regulations; and hearken to the 
spirit of Jefferson, repeating the words of the great 
author where he said 


Lor 


we Can 


“Were we directed 


when to reap, we 


Washington when to sow and 


want 


from 


lid 


should 





s00n bread.” 

Assuming that these great powers, surrendered by 
the people into the hands of the Executive, rest today 
on the shoulders of a friendly, far-sighted, clear-think- 
ing individual, what does that prophesy for the future? 
When will we have another Jackson, another Johnson? 

Moreover, these codes, rules and regulations, and 
the powers conferred on the Executive by the recent 
legislation, are not made or enforced by the Executive 
—such would be a human, physical impossibility. These 
codes and regulations are made and enforced by indi 
viduals never chosen by the never confirmed by 
the Senate of the United zealous 
their application, however lofty their motives, they are, 
nevertheless, removed and remote from the Governing 
Power. 

But these do not portray the worst 
phase of the outgrowth, namely the relinquishment by 
the people of the rights of individual activity, won for 
them through centuries of 


people, 


States However 


expressions 
1¢ 
strugel 

Members of the Bar of America, are we turning 
backward? Have we made an “about-face?” Is De 
mocracy a failure? I am not ready to believe that the 
American Government, founded upon an Organic Law, 
must needs turn from its course on each occasion when 
the word, “Emergency,” is in the air. Human needs 
and human protection may require unusual activities, 
but the security of a stabilized Government, founded 
upon tried and tested rules, is more important for the 
welfare of the people than all the experiments in the 
World. Experiments are too costly, when they strike 
at a principle which secures individual liberty 


The expansion of the Executive, as it exists today, 
is not a spontaneous thing. It is a growth that germi- 
nated from a seed, sown in the days of the past. It 


may have been planted by Jeffers himself, when, as 



















































President, he did an unauthorized thing. It surely wa 
nurtured by Jackson. It was cultivated by Linc 

Garfield, Roosevelt and Wilson. Unheeding, the m: 
jority of the people have gone on through st 
steps in this growth, until today the awakening com« 


Reh It 


Government is fou seate 
the throne of Democracy 


when a new form of 





An unrestricted monarchy once assert ts ; 
Great Britain The voice of the peopl is a we Bs 
small whisper in the wind. Today, that Monat 
though still invested with power, dares not assert 
The veto power, still lodged in the hands the Kir 
has not been asserted in nearly a centut Che d 
of the Bastille swung on quiet hinges, but they wer 
battered down with tumult. The people slumber, whil : 
processes go on. But, if this giant creature awake , 
and calls for its former rights, its thunderi ries ma 
shake the World. 

I firmly believe that the judgment of the people « ¢ 
this country will be exercised before the time come f 
that, through the expansion of the arbit we f 
the Executive, brings us to a fall. W1 we may fe 
is the revolutionary turn which a liberty ng pe 
may take, when they realize that their rights and liber 
ties have been shorn from them. ' 


The Road Back may be more destructive than t 
avenue forward. This is an hour for the revival 
faith, the faith of the Fathers. This is an hour 


us here assembled, as the representatives of the m: 
concept of the law, to lend our whole beings, so that 
our Nation, founded under God, shall n for | 


manity 








"Thou, too, sail on, O Ship of Stat 
Sail on, O Union, strong and great 
We know what Master laid thy kee 
What Workmen wrought thy ril 
Who made each mast, and sail, a1 
What anvils rang, what ham 
In what a forge and what a heat 
Were Shaped the anchors of thy 
Fear not each sudden sound an 
lis of the wave and not the rocl 
"Tis but the flapping of the sail 
And not a rent made by the gale! 
In spite of rock and tempest’s r 
In spite of false ts on the shore 
Sail on, nor fear : sé 
Our hearts, our h¢ vit 





TWO NEW SECTIONS OF ASSOCIATION ARE 
ORGANIZED 


HE new Section on Insurance Law 
ized and launched on its career at 


under the most favora 


was organ 
Grand Rapids 
le conditions. With a 
membership at the outset of over 1,400, it became 
at once the largest section of the Association. The 
organization meeting was largely attended and the 
interest in this new branch of the Association’s 
machinery and acti evident. That 
it responds to a genuine need of the profession can 
not be doubted. It rsedes the Association’s 
Standing Committee on Insurance Law, which has 


heretofore functioned very we ut which experi 


vities was ery 


supe 


ence finally showed to be inadequate to dé 
the many problems in this wide and important fiel 
The new Section begins its work th repr 


sentatives from every branch of the practice at 


administration of insurance law in its list of mem 
bers. It is intended to be a forum where all having 
an interest in any aspect of the subject will have 

opportunity to present their views. This point w 

emphasized by Chairman Vanderbilt in his remarks 
at the session in the forenoon. He sa “As M1 
Haymond indicated in his report t 1 gentle 
men, we want this Section to be representa 
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ce Committee of the American 
hich Mr. Vanderbilt is Chair- 


nd is Secretary. 


rganization 


out notices to all members of 
\ssociation who, they thought, 
hi n, and invited you 

to organize it. They also sent 


is other lawyers throughout the 


members of the American Bar 
ight to be members, and invited 


the American Bar Association. 
substantial number have made 
e come in since then. 


irt it is substantially increasing 


the American Bar Association. 
is that the insurance 
oad that it permeates prac- 


ty of human existence, and there 


here men and women in the 
yers out in the field who are 
inies, general coun- 
panies, insurance commission- 
engaged in that line, from the 
lent, the life, casualty, 

uss their problems. 
replace any other organization 
other organizations, so that 
a question in some individual 

be brought in here and be sub- 








test of these different minds and 


s, and finally put through the 
iation, and have the influence 


00 members back of it, if it hap- 
legislation or a code or any- 
e. That is the purpose of this 
suggested that the next thing 


ciation’s uniform Sec- 





Blank & Stolle: 
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tion By-Laws, which prescribe rules and regula 
tions for the mechanics of a Section, and this was 
done. Judge Jesse A. Miller, of Des Moines, Iowa, 
read the “Objects” paragraph of the By-Laws, 
which is as follows: 

“The purpose of this Section shall be to pro- 
mote the objects of the American Bar Association 
within the particular field designated by the name 
of the Section and, to that end, to further the de- 
velopment of the law of insurance in all of its 
branches, to stimulate and extend the study of this 
field of the law, to cooperate in obtaining uniform 
ity with respect to both legislation and administra 
tion in all matters concerning insurance, and to 
simplify and improve the application of justice in 
this field of the law. 

Other sections were then read and, on motion, 
the By-Laws were adopted. After the report of 
Temporary Secretary Frank Haymond, Chairman 
Vanderbilt appointed a nominating committee of 
three to nominate officers of the Section for the 
ensuing year. The members of this committee 
were Mr. Harry S. Knight, of Pennsylvania, chair- 
man, Mr. L. Barrett Jones of Mississippi, and 
Mr. Robert S. Gast of Colorado. Then the Section 
swung into its regular program of addresses, be- 
ginning with that of Mr. Charles Denby, Jr., of 
Philadelphia, on “Unemployment Insurance.” In 
introducing him, Chairman Vanderbilt stated that 
the speaker had gone into the subject thoroughly, 
having been chairman of a commission appointed 
by the Governor of the State to study and report 
upon the problem. 

Mr. Denby’s address gave a description of the 
various proposed plans for unemployment insur- 
ance, dealt with “the nature and sources of unem- 
ployment,” summed up certain objections to insur- 
ance plans, spoke of “the effect of unemployment 
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more time to the discussion of By-Laws than did 
the meeting to organize the new Insurance Section. 
This was due to the fact that the Bureau of Com- 
parative Law had certain features not found in the 
other sections and these gave rise to peculiar prob- 
lems. In the end the By-Laws were adopted with 
some variations from the Uniform Section By-Laws 
recommended by the Executive Committee, and a 
committee was appointed to make such adjustments 
in the draft as might be needed to conform to the 
views of that committee. 

The proposed By-Laws, on motion of Mr. A 
W. Shands, of Mississippi, were read in full, and 
each section was taken up and discussed. One de- 
parture from the Uniform set of By-Laws which 
received special attention was the provision for two 
Vice-Chairmen—one for International Law and an 
other for Comparative Law. A question was raised 
as to which would have precedence, and it was 
stated that the order in which they were named 
appeared to settle that point. Various other pro- 
visions were carefully considered and adopted. 

Mr. J. E. Sebree called attention to the Bulle- 
tin just issued by the Bureau of Comparative Law, 
now merged into the Section of International and 
Comparative Law. At this point the nominating 
committee reported its choice for Cfficers and mem- 
bers of the Council for the ensuing year, all of 
whom were unanimously elected. 

In resigning the chair to Mr. Wigmore, the 
newly elected Chairman, Temporary Chairman 
Lobingier said: 

“Dean Wigmore, in behalf of the new Section, 
for which I hope I am not exceeding my authority 
to speak, and whose wishes I know I shall interpret 
in what I desire to state, we all feel, and have long 
felt, that you are the logical one to head this new 
Section. You are recognized throughout the pro- 
fession as a pioneer in comparative law in this 
country. Your efforts along international lines as 
well as in the study of comparative law make it 
indispensable that you should take the lead in initi- 
ating, as you have to a certain extent already, and 
should continue to guide the destinies of the new 
Section from this time. We feel that there are 
great possibilities, and that you are the one to see 
them realized, and it is with the greatest pleasure 
that I now turn over the Chair to you.” 

Chairman Wigmore replied: 

“Members of the Section, after what I offered 
you a moment ago, at the suggestion of the Secre- 
tary, of my views of the possibilities of this Sec- 
tion, I am sure you expect nothing further from me 
now. I will only say that I would not feel compe- 
tent to do anything in this matter but for the fact 
that you have elected a powerful Council upon 
whom I should certainly depend for great achieve- 
ments, and but for the other fact that there is an 
enormous latent interest somewhere in our Associa- 
tion and over the country in both of these subjects, 
which it is the task of our officers here to de- 
velop.” 

At the suggestion of the Chairman, a resolution 
was adopted authorizing the appointment of a Com- 
mittee on International Bar Relations, to be identi- 
cal with the committee that has been appointed 
by the Executive Committee, and to report at the 
next annual meeting of the section. 

After some further observations by various 
members the meeting adjourned. 










































































Political and Economic Changes and Their Effects on the Legal Profession 


A “NEW DEAL” FOR LAWYERS 
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Planned Professional Method of Assistance, Particularly for Young Lawyers, Paral 
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so many words then in 
plishment of lawyers, and 
thus we emphasize our 
importance to society and 
its order. We have our 
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law reform and for other 
professional attainments 
By resolutions we make 
known our wants and de 
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Each graduation period finds our law schools turn 
ing over for admission to the bar, thousands of ambi- 
tious youths who wish to enter our noble calling. What 
fatherly interest have we exhibited to help make pos- 
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their aid in our calling? 


ray of their success and to receive efficiently 
The curriculum of most law 


schools has changed very little in the last 25 years, yet 


the field of lawyers’ efforts has greatly changed 
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ention are a mpletely severed from the life 
the nation as if they were in their graves. The 
1son for the disappearance of so many—this great 
laxy of preferment of the last few years—was 


two great enemies, the spirit of regulation 
the one hand and the spirit of freedom and inde- 
ndence on the other. Thus there was fought in 
social and our economic life, two 
which the combatants were more 


ese years In Oul 


stinct battles 


ess the same, but in which they managed to 
ft their sides as they moved from one battlefield 
inother. On the one side you could see blows 


ruck for idualism” on the economic front 
| maintaining the “noble experiment” on the 
ther front. Battling away were others, who now 
irvive, for a planned society on the economic field 
ble to champion as vigorously the 
freedom against the drys. 

nder that while the old characters, 


et they were 
eal o! pt rsonal 
It is little 


isading for regulating personal morals and men- 
processes by law, set out to win their final battle, 
should have had, as we did, an uprising of flam- 


s youth such as our sedate nation of conservatives 
never known The crusade for regulation was 

t the reaction against an era of lawlessness. The 
tter came first. So many things contributed that 
ve the people to a change. Boards of censors, 
sion and rification of school books and the 
Scopes trial as a holy war on evolution; warfare 

Sunday movies and ball games, and the cam- 
ign against Al Smith, who was regarded as a 
enace against the ancient faith. It vitalized the 

gods and old slogans: “Keep America Free, 
Vhite and Sober”! 

We doubtless had a most violent revolt against 
stablished manners and ideals of morality and re- 
gion. The blows of the war tore us from many 

our fine old moorings. It was to be expected as 
ill wars always do 

in our economic life changes come sometimes 
owly but always with certainty as need proclaims 


se.i For years nearly three-fourths of a cen- 
the bitter struggle was waged between those 


vho believe in regulating business and those who 
eld to the old idea of letting it alone. It began 
th the problem of large corporation control but 


against it in 1886 by the Interstate 

Then followed the Sher- 
Law of 1890; later the Clayton Act. Other 
ctments soon came; factory inspec- 
utility regulations; 


ictory came 
ommerce Commission 


' 


m laws; child labor laws; 


railroad regulatory statutes; workmen's compensa- 


m acts; blue sky laws and regulation under the 
Federal Trade Commission Act. But with it all, 
| 


en in public life clung, with a habit of devotion, 
, 


the doctrine of laissez faire and its dogma of indi- 
idualism. The history of our country tells us this 
plainly [he growing interference with busi- 
ess by the government was abhorred. The 


loctrine of Jefferson and our English ancestors 


eemed all against government regulation, to say 


nothing of government entry into business. What 
they would have said as to the Reconstruction 


inance Corporation’s loans and the National Re- 
very Act’s assistance would be most interesting 
ading for posterity. 
Ever since Jefferson’s day we have paid our 
ontinuous service at least to laissez faire and 
ndividualism, but in the past, we badly mixed up 


ir philosophy with protective duties, corporation 





















































laws, trade commissions and other manners of mer- 
cantilized paternalism. If our society got out of 
hand and there were areas of human conduct and 
economic contacts, to which governments did not 
seem to reach at all, and new forces too powerful 
for individuals or communities to cope with, we 
thought that the instrument responsible for this 
greatly misunderstood menace was the corpora 
tion. This device had a stormy reception in the 
Supreme Court of the land. It was years before it 
was recognized as of sufficient legal standing to 
sue or be sued. But it was a means for uniting the 
resources of a number of men in a single enterprise. 
But our business dreamers found its amazing pos- 
sibilities with a delay which is so characteristic 
in the reception of a new mechanism and it soon 
developed dangers to industry. Our corporation 
lawyers soon found ways to deal with the securi- 
ties and added enormously to its power, its speed 
and its efficiency. Acquisitive persons soon ac- 
quired its shares and bonds without knowledge of 
worth or prospects and, when calamity came, they 
stood in amazement at how they could be so easily 
taken in by brokers and bond salesmen. So many 
investors found, amongst those who contributed to 
their joy-ride, the writer, the artist and even the 
harmonious tunes of music over the radio. The 
temporary success of these captains of industry; 
the fall of all in material profits—paper and other- 
wise—even including the captains of industry, is a 
recent and all too familiar story. All that remains 
interesting now is what is growing out of it and 
also how that growth affects the legal profession 
either as an object lesson upon which to build, or 
as undermining the calling. If lawlessness in com- 
petition was uncontrolled, if practices of trade im- 
pinged unjustly upon other trades, if the power of 
the workers was unjustly interfered with, if labor 
has been unjustly dealt with, it is natural that there 
should grow up a demand for control of all, em- 
bracing even those who are capable of and who 
did not curb these evils. 

It is interesting to see how the business man 
advanced control of industry and the government 
which opposed, by the Sherman and Clayton laws, 
the co-operation in business, and when it became 
large enough in percentage of control, declared it 
unlawful, are now uniting for common control. 
Business now proposes to regulate itself through 
codes and, with governmental consent, lodges con- 
trol or power of regulation in the hands of those 
directly interested. In the past, with all the gov- 
ernment surveillance, trade associations and codes 
of ethics, we did not make a lasting impression of 
good. And from all this we are told that the thing 
that broke down in America is the rule of the mas- 
ters of industry. The new experiment by its con- 
trol of business; the economic security for our 
millions of people, is now to be placed on trial. 

It will be noticed that in our efforts of eco- 
nomic recovery, we have given elastic power in 
government to our new administration. It is given 
to control and preserve an existing going concern 
in business for production and distribution of 
goods. Heretofore this was regarded as dangerous 
by radicals and conservatives alike, the radicals be- 
lieving that such power would be used to further 
the nefarious schemes of the conservatives, and 
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that it would be 
used to further the wild plans of the radicals. 
Only in case of war have our preconceptions 
permitted the governm: 
ally and without consi the effect of its 
action in guiding its icy Then it was 
realized that the general in the field and the execu 
tive in the capital were concerned solely in winning 
the battle and not in furnishing proper precedents 
for the next war. Only in war, it was thought, we 
obtained social mobility capable of meeting ma 
terial emergencies he eftect of such group be 
liefs, as in the so-called fundamental economic law 
operating in time of peace, is always, as has been 
said, to compel human institutions to keep moving 
in a given direction, whet! 
or falling prices and re ess of the advantages 
of the group. It prevents experimental and emerg 
ency action because nothing is deemed worth while 
which does not preserve and perpetuate the funda 
mental principles 
Any practica 
in the lawyers’ path today shoul 


the conservatives 


us act experiment 








r t ard rising prices 


1 
L 


iy of meeting the emergency 
in like manne! 





be considered as guiding future service in the pro 
fession. With little assistar e lawyers have 


permitted all kinds of measures. Liberalization of 
the national bankruptcy act has come forth in 
answer to the slogan of relief of distress to aid indi 
vidual debtors seeking moratoria and to effect 


compositions of their debts But a majority ol 
debtors must consent to such a proposal and simi 
lar claims such as mortgage loans may not be 1m 


paired except as a foreclosure may be postponed 
It is probable that this will aid debtors very little 
(in the other hand, they prej the stability of 
capital values and contract obligations. Moreover, 
by the time these measures became effective, the 
entire structure of real property mortgages became 
frozen and the system of foreclosure had broken 
down chiefly because of excessive foreclosures 
Bills providing for moratoria in many states be 
came effective. In most states they delayed fore 
closures. Thus have mortgage credits been de 
valued and taken from the field of capital credit 
and spending power. Some estimate these credits 
in face values aggregating many billions of dol 
lars. An estimate of the lawyers’ interest and 
watchful care in such legislation would be an in 
teresting and, I fear, a distressing record. Congress 
passed bills to authorize reorg ation of railroads 
under the bankruptcy law, giving the power of 
supervision to the Interstate Commerce Commis 


sion, and provisions have een suggested by way 


of new laws for such public debtors as municipal 
ties and other divisions of government, to be re 
lieved. When these first class debtors are thus 
relieved, where is the hope for capital investment 

There are various thoughts and phases of in 
flation—ideas for ending the depression; to get 
prices up in grain commodities and food products 
without much regard to how their brothers in the 
cities are to pay for them. Some think the solution 
is an international co-operation and co-ordination 
Some urge huge public works, others 30 hou 
weeks, a plan to create labor shortage; still others, 
to subsidize private industry and underwrite the 
losses of private industry \nother group would 
have the ideal of a planned society which would be 
organized not for economic war but for economic 
co-operation with a national mechanism to control 
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perity, even though there may app¢ 
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fectious emotional urge tor tun 
spreading wide under the surfac« 


But where its the hope or the 
“New Deal” for lawyers. It 

that the profession is convince 
must be done if it is to grow in 1 
is a settled conviction that it 
Chere is need of a planned profe 
of assistance When will it come 
Of course, the side of that which 
lawyer’s foremost thoughts is somet 


lels and equals the effort for employ: 


sional service as the need is being met 


the economic field. In _ business, 
planned in trade associations. Lawy 
ethcient action through Bar Associat 
rhe lesson of the new industry 
that it turns over to trade groups 


guilds—regu:ation, one of the most 
the sovereign powers of the peopl 
vision, intended to be co-operativ: 
Thus effort is put forth. Our profé 
clations should always be eager t 


£7 ¢ 


fession 
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society, which had been poisoned by 
perity and in which all the energies 


When our present depression d 
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{ protest were paralyzed, we sto 
amazement Now, however, with tl 


n the business world, and when 


timism about the business future 
would seem that a lift should be 
sional endeavors. What may the fine 
of brains of this and other bar asso¢ 
orth for the reallocation of the servi 
lawyers and others who are une! 
profitably employed: 

It would be idle for me to sta 
that in the near future the people 
the day of the usefu'ness of the courts 


Still there are many indications 

unerry certainty, that lawyers 

the local courts alone to be a bor 
the future or even of interest 


judge will tell you that only young 


the courts these days The olde 
in office work, directing business 


fairs or they are found in a business 


ire spending their time expressing reg 


The recent revelations in 
held in the City of New York of the 
the First and Second Departments 
85% of the cases arose out of tort 
sonal injuries. The same ratio will ur 
true in the up-State judicial districts. B 
national courts where bankruptcy, ad 
right, trade marks, patents, tax and < 
questions abound, the very noticeable 
that it is mostly the young men of the 
pear on the argument in court. H 
be said in passing, that the young m«¢ 
ing to the bar exhibit more thoroug! 
ind self-assurance than those of 25 
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3 ced Che s strong indication that al- 
gh in state the population has in- 
ed grt last ten years, the court work 
ere the same ratio. The calendar 
r the s appelate courts of the state, 
Circuit | Appeals and the U. S. Supreme 
re ca.endars are well up to date. 
¥ re ¢ having the disputes of other 
; the eking some other forum for so- 
3 ry ing m laims by arbitra- 
ecaust s delays have driven them to 
But the re r lessen the burdens of 
} urts ger enterprises have counsel 
j the courses before the business is 
- ke he pitfalls and dangers of the 
' é nst. The past twenty years 
e¢ large mergers and combina- 
b N ness man has been able to 
4 ble competition Even the 
R ( stor¢ store and small department 
] ‘ 1 in thei tead we find the 
; store etor. Trade and truth have joined 
il we nd business men seek legal ad 
\g efore the rt in any business venture worth 
le La ( re on the payroll of every good 
| corporat counsel and advice and it is 
lar s nt when we hear merchants say 
they « id so on the advice of counsel. 
t legal de has become as much a neces- 
f arge ¢ tions as the construction or the 
lepart Young lawyers who enter such 
department become fixtures and last for years 
seful se inder most pleasant surroundings. 
s a field of the highest ambitions. It 
ll the « tunities of a high class business 
eer which a legal training offers. Examine the 
nd see the great number of lawyers who have 
changed business men! 
The op ties in the legal profession are 
e inviting re remunerative than ever before. 
character work has changed and changed 
ich f better. How much better are 
F e opport s than spending days with the 
lems in a t room determining who is tell- 
the truth it a human happening that oc- 
‘ed within w minutes or listening in 85% 
the cases t rimination and recrimination as 
vho was gent in the operation of an auto- 
le 
awyers been slow in accepting changes, 
put upon their honor, they have willingly cast 
id and an ted justiciable issues for the mod- 
way of ng law. Title companies, years 
entered the field and carried off a large part 
1e title searching, but with it, insecurity of title 
e wav to s ity of property. Lawyers entered 
empl companies and even though the 
( h em nent is not very large, 
it is s much as lawyers earned who 
cted that tv f fessional life while in 
e | ( tle searching. Like all 
li ew firms soon cornered the mar- 
title ex ns. Insurance against public 
ty f 1 employees’ compensation 
se in personal injury cases in 
c gation over injuries sustained by 
s has taken their place. And 
\ re uraged and compensation insur- 
| : us the lawver constantly must 














































find new fields which are readily open to him. Some 
important work has come through government 
regulations of business, such as the Interstate Com 
merce Commission, the Federal Trade Commission 
and practice before the Board of Tax Appeals, 
which in some percentage of cases goes as far as 
the Circuit Courts of Appeals and often to the 
Supreme Court of the United States. The Income 
Tax Law has opened a large field for specialists in 
taxation with its practice before the Board of Tax 
Appeals. The Compensation Commission has 
given rise to litigation before that governmental 
tribunal and so opportunity abounds for the willing 
lawyer. Now we shall have the practice before 
tribunals to work out trade code provisions. 

But it would seem that the greatest all 
fields for professional work is still in the making 
because it is largely in the development stage. That 
is the estab‘ishment of practice before the Per 
manent Court of International Justice. Nations 
have codified the international law; the court has 
already performed important work in the years of 
its existence. The reported opinions are most in 
teresting and alluring. Up to the present, the 
court has concerned itself with a determination of 
justiciable issues between nations, involving con- 
ventions and treaties of nations and advisory opin- 
ions rendered to the League of Nations. But to 
glance into the future and see the possibile call 
upon it as a forum for international settlements of 
controversies, should interest the profession. These 
great mergers of banking houses and commercial 
interests have reached international proportions 
Every large American corporation and banking in- 
stitution today has a foreign branch. Our large 
companies engaged in manufacturing and selling 
oil, steel, cement and coal, as well as investment 
companies, have gone without the national borders 
in their business, all with the prospect of future 
problems, resulting from disputes of an interna- 
tional character, involving the property rights of 
international rules and true justice. This undoubt- 
edly will bring forward innumerable international 
questions for protecting the American citizen and 
his right in foreign lands. Such problems offer to 
lawyers large rewards for services in this interna- 
tional field. Private litigants should and probably 
will before long be permitted to bring their con- 
troversies involving international legal questions 
to the international Court of Justice. 

On the who'e, looking out the window of the 
law office of other days, you may see large re- 
wards, pleasant work and unexcelled opportunities 
to seek success and honor. There is the fine pros- 
pect of spreading tryth with trade. Because of our 
country’s position among the nations of the world, 
the American lawyer has an opportunity in first 
rank in this endeavor. Of all the work now claim 
ing Divine inspiration offered to the hands of man, 
none exceeds this. 

One of the most striking and salutory things in 
American life is the wide-spread study of law. In 
all parts of the country, the law of nations is espe- 
cially studied since the World War. Particularly 
is it essential for our commercial life which we have 
developed since then. Therefore, should not our 
colleges and universities prepare a curriculum for 
men to study for this endeavor of lawyers, and 
should not the bar plan to equip its men for like 
purposes? One of the solid things of the day is 
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that men think more of the rights secured by the 
natural law than they do of the rights secured by 
the positive law. They recognize that morals are 
the basis upon which natural law is established and 
enforced. A young man coming out of college to- 
day, competing for position and honor, requires a 
better education and should be a finer example of 
the purposes of a college than ever before. All 
this promises a better professional competition for 
the age in which we live. The old lawyers as well 


AMERICAN Bar ASSOCIATION JOURNAL 

















as the young, to be successful today, must bear 
mind that the practice has changed but the op; 
tunities are measureless for integrity and eff 
As natural as day follows night, come the rewar 











of honor. i 
If I could leave a thought with you to ta 

home it would be to plan for the profession’s 

ture; for helpful accomplishment, as we have 


ingly planned in the nation for sustena 
economic life. 
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presentation by the Chairman of a gavel taken from 
an old historic court house in far-off Southwest 
Texas, where a most extraordinary Justice of the 
Peace, nam-d Roy Bean, ruled in the brush coun 
try about fiity years ago.” 
Mineral Law Committee Instructed to Cooperate 
in Support of National Recovery Act 

In the absence of Chairman James W. Finley, 
of Oklahoma, Mr. Peter Q. Nyce, of Washington, 
D. el presented the report ot the Section on Min 
eral Law. The report stated that the program for 
the meeting had been carried out, and gave the 
names of the newly elected officers of the Section 
The uniform by-laws recommended by the Execu- 
tive Committee of the Association had 
adopted. A resolution was adopted continuing the 
Committee on the Conservation of Mineral Re 
sources, with all the powers heretofore possessed, 
and in addition, charging it with the duty of co- 
operating with State and National Agencies to ef 
fectuate the purposes of the National Recovery Act. 

“The next year,” the report continued, “should 
be a most important one from the standpoint of the 
Mineral Section. Natural resource industries have 
been confronted with many and diverse problems 
of a serious nature during the past year. In some 
industries embracing natural resources, codes under 
‘the National Recovery Act have been approved 
Others are pending and ultimately it may be pre 
sumed that all industries involving natural re- 
sources will be embraced by code in the National 
Industrial Recovery Program. Codes prior to ap- 
proval have been handled largely by the executives 
of the individual industries. It may be assumed 
that lawyers will have an important part in the 
necessary changes and interpretations of the codes 
involved. _I strongly recommended to this: Section 
that by appropriate committees, or subcommittees 
thereof, the various codes be analyzed and studied 
by each branch of the natural resource industry to 
the end that the advice and services of the Section 
be available in this emergency The report con 
tained no recommendations requiring action and it 
was therefore simply received 


been 


Uniform Trust Receipts Act Approved 


Chairman William M. Hargest, of Pennsyl- 
vania, presented the report of the Conference of 
Commissioners on Uniform State Laws. The Con- 
ference had held its Forty-third Annual Meeting 
in Grand Rapids on August 22nd to 28th inclusive. 


Twelve sessions had been held during that period 


Tentative drafts of six different subject 


were carefully considered, section by section, | 


acts on 





the Conference had completed only one act in 


form in which it was willing to recommend it f f 

adoption. The report continued: ; 
The Conference, after amendments, appre : 

the eighth tentative draft of the Uniform Tr ‘ 

Receipts Act. This Act regulates the phase 

financing persons engaged in the sale of mercl 

dise on security to which neither the chattel mor 

gage, the conditional sale, nor the consignment af 


adequately adapted. The device was first worl ; 
out in importing. It depended for va 
banker paying the purchase price on behalf of t 


importer, so that the bank took legal title, not 


. 
lidity on 
e} 


mere pledgee’s interest, and did not lose its inter 
by releasing the goods to the importer for proce 
ing or reshipping or sale. The extension of tl 


device into the financing of dealers radios, n 
chinery, automobiles, and the like, has caused co 
fusion in the for 
where the nature of the business and 
methods are familiar, the common 
has, in its new extensions, 
lien. 

“The Uniform Trust Receipts Act 
situation: (1) By legalizing a trust receipt tran 
action for a period long enough to let most trans 


law, however useful in its¢ 
its financi1 
trust receipt 


all the evils of a secret 


meets tl 


actions to be cleared without filing, to-wit: thirt 
days. 
" “6/9 > . . as Cau as 11, 
(2) By providing for filing in an unusua 


convenient, central and simple manner, of notice 
the lender’s interest. Notice of any sort 
major lack in the common law and its absence was 
the primary reason for the nation-wide conflict 
authority. 

“(3). By. clarifying and defining the trust-ré 
ceipt-holder’s interest to be precisely what it 
intended to be: a protection not against the dealer 
dishonesty I 


was th 


(as is a chattel mortgage) but against 
his honest insolvency. 

“(4) By simplifying the adminis 
tions to be dealt with in the event of 
insolvency. 

“(5) By assuring full protection to all ordinary 
buyers from the dealer in course of trade | 
the goods are released for the very purpose of being 
realized by sale. 

“(6) By limiting the use of the device to t 
new finaricing of the merchandising of stock 
dealers; except that it permits the release of col 


trative 
the dealer’ 


ques 


ecause 


he 













11 for collection or renewal, by a rediscounting 
ker to the original banker 
7) By assuring other creditors, if filing has 
veccurred within the thirty days, of full protec- 
1 the evé insolvency. 
“(8) By clearing up wide and disturbing con- 
and uncertainties in the decisions on all these 
Chairman Hargest then presented a resolution 
he Amer n Bar Association approve the 
n Trust Receipts Act adopted by the Na- 
Conferet of Commissioners on Uniform 
Laws and recommend it to the several States 
loption. It was unanimously adopted. 


Hon. John M. Grimm, of Iowa, chairman of the 


il Sectio view of the lateness of the hour, 
| leave merely to fill his prepared report, which 
granted Che report stated that at a confer- 

in Washington several months ago it was 
ged that the Judicial Section and the National 

ference of Jt al Councils should have a joint 
ram, the former to meet in the morning, the 


in 1 yn, and both to participate in a 
nquet in the evening presided over by the Chair- 
of the Judicial Section. The report continued: 


Ss ees 





\t the morning session Judge Tuttle not only 

ered an impressive and eloquent address of 

me, but also dwelt at length upon some of 

ireaucratic evils which have developed in the 

irtment of Justice. Presiding Justice Finch of 
3 York not nly responded to the address of 
me, but also dwelt at length upon some phases 

ppellate practice which are being much criticized 

iffered t*m«¢ suggestions with reference there- 


‘rofessor Samuel Williston, of the Harvard Law 
ol delivered a most interesting and instructive 


g 
ress on the topic “The Judge and the Professor.’ 
is impossible to give any adequate synopsis of 
learned address 

‘In the afternoon Professor Edson R. Sunder- 


f Ann Arbor, Michigan, presided at the meet- 


the Nat Conference of Judicial Councils. 
neeting opened with an interesting discussion 
e form at ubstance of the record on appeal 
Hon. Floyd Thompson of Chicago and John 
Dunham rand Rapids, Michigan. Others 
ipated ] the discussion Chief Justice 
her Rile Oklahoma, gave a graphic and 
resting report of the procedure in the State of 
homa. Other discussions followed. The pro- 
closed with an address by the Chairman of 
Section on the subject “The Principle which 
ild Govern t Assumption of Jurisdiction by 
Highest ( ifter decision by an Intermedi- 
Court.’ 
In the ng the attendance at the banquet 
eded all expectations. The large, commodious 
roo! the Pantlind Hotel was filled and 
g the ( g program many people stood in 
rear of tl ill. The first speaker was Dean 
Gilmort f the State University of Iowa 
ege, who spoke on the subject, ‘What Price 
overy. This proved to be a scholarly and 
tical ire dealing with the possible dang- 
hich may { w relief and recovery legislation 
State and Federal. Hon. Frederick E. Crane 
the Court of ppe als of New York followed with 
igorous, el ent and thoughtful address on the 
byect, ‘A Century of Progress, to Where.’ The 
nection closed t] n address by Justice Benja 
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min C. Hilliard of the Supreme Court of Colorado 
on ‘The Reply Brief.’ Justice Hilliard is not only 
a philosopher, but also a humorist. His flashes of 
wit and droll humor dismissed the audience in a 
very happy trame of mind. 


Detroit Law School Placed on Approved List 


Mr. John Kirkland Clark, of New York, Chair 
man of the Section on Legal Education and Admis 
sion to the Bar, presented its report. The meeting 
of the Section, he said, was one of the most inter 
esting in many years. The attendance was approxi- 
mately 175 and the topic considered, “What Consti 
tutes a Good Legal Education,” brought out a wide 
diversity of opinion. He then gave a list of the 
speakers and a brief summary of their positions. 
He added that it was announced at the Section 
meeting that the Law School of the University of 
Detroit had been placed by the Council on the Ap 
proved List of the American Bar Association 

Mr. Jo Baily Brown, of Pennsylvania, Chair 
man of the Section on Patent, Trademark, and 
Copyright Law, presented its report, after which 
the meeting adjourned until the evening session 


Third Session 


HE third session was called to order by Presi 

dent Martin, who introduced Mr. Henry Up- 

son Sims, of Alabama, former President of the 
Association, as the presiding officer. Chairman 
Sims introduced Dr. Pitamic, the speaker of the 
evening, as follows: 

“Mr. President, on the other side of the Adri 
atic, and stretching far to the East, lies one of the 
most delectable countries of all history. It was the 
country stretching not merely from the shore but 
on eastward which was the first ground of battles 
of a race which sought to overcome the established 
Republic of Rome. But, after the Romans left be 
hind them a conquered Hannibal and a Carthage 
reduced to its knees, the Romans stretched further 
and further eastward, from Caesar Augustus on 
through Trajan. In Trajan’s reign (I am speaking 
from memory) it was completely conquered, From 
then on down to Constantine, it stretched clean 
across that country to the Euxine Sea. It became 
Christian about that time in name and began to 
progress as one of the richest, most desired portions 
of the Roman Empire. During that period it de- 
veloped into another granary, another source of 
wealth for the power that ruled the earth. 

“At last, at the separation of the Roman Em 
pire, the East became dominant. Still this beauti 
ful, intervening stretch of country prospered. It 
prospered on through the dominance of the Eastern 
Empire until, finally, a little later on when Rome 
began to weaken and its decline led to its fall, the 
Turks, as I recall, about the middle of the 15th 
Century conquered Constantinople. Then there 
were no Ten Commandments there for many cen 
turies. 

‘But the culture of Rome, the magnificence of 
the country, its beauty and the inspiration of its 
beauty on its population developed smaller States 
and those smaller States multiplied and became 
strong until, though the rest of Europe lost sight of 
them, they built up a civilization of their own, a 
civilization which developed such men, such fine 
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men, that it lasted through centuries of warfare 
As the Turk was driven back, driven out of Europe 
finally in that regi S ¢ rged one of the best 
and most prot yf | n populations It 
may be that the; re the f the Great War; 
certainly they were t spark that started it. Amid 
it all and from it there rung up a vigorous 
Nation compri ré the South Slavs 

“It is from at o t South Slavs that the 
charming gentleman | ented to come ti 
address us this evenin 

“All of us rememb« é htful times 
have had with the foreign representatives who have 
been good enough to come to the American Bat 
\ssociation. It is alw leasure to have foreign 
lawyers among us teach us that there are 
systems of law built S he days of the ¢ 
pus Juris Civilis, upon which rest important current 
theories of rights pr ibly better than many which 
we are clinging to he ( hich most of us 
are excessively ig@nor t 

“The gentleman ith u might, Dr. Leonida 
Pitamic, has much more than the education wit! 
which he started his cours He had his de 
eree of Juris Doct the ersity of Vienna 
one of the greatest la ( ( the earth He 
has been recognized in this country with LL.D.’s 
and he has been recognize being worthy of 
seat on that great Internati Court at The 
Hague. He is a member of that Court. He is also 
a member of the International Institute of Publ« 
Law at Paris, a member of the International Diplo 


matic Academy of | 
stitutional and Inter 


‘aris, a tk 


1 Law in 


nationa 


of Ljubliana, Yugoslavia 


comes as Envoy | 


potentiary from Yug 


ivi 


An 


King of Yugosl 
United States of 
The audience al 
Dr. Pitamic, 
Its scholarly 
ciated, as was also 
Pitamic spoke \t 
said: 
“My 


this 


who 


charac 


have delig u 
evening, I wondered 
temptation that s 

from home are led t 
ences between his sy 
he would not and I 


xt! 


stem ol 


am sure 


sor of Con 
the University 


yrmer Profes 


\nd added to that, he 
aordinary and Minister Pleni 
roslavia, from His Majesty, the 
a to the Government of the 
1eTica D1 Pitamic!” 

e and plauded in greeting 
en read his prepared address 
ter was recognized and appr 
e excellent English which D1 
its cone Chairman Sims 
When | you were to 
| speaker as your guest this 
if he was going to yield to the 
many eign speakers away 
o vield t explain the differ 


w and ours. I hoped 
» you all agree with me 


that we have been immensely instructed this even 


ing by learning fro 


~ 


tinctly his can be applie 


tinctly ours 
with jurisprudence 


ha 


an 
dresses we ve < 
you all.” 

The meeting a 
o'clock Thursday 


h h 


sh 
\ 
; 
' ' 
irne 
o 


dis- 
1, 


ais- 


of law 


or 


system 
law 
harmony 
guest ad 


speak for 


Fourth Session 


HE fourth ceccy 
Chester I 


Committee on 


Long, 
thing on the program was t 
Internationa 


by 


n was presided over Hon 
former President. The first 


1 


he report of the 


] which was made 
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Mr. John H. Wigmore, in the ( 
man James te Rogers. 
Mr V igmore stated that { 4 
yf a chronicle of events and tende 3 
past year \ttention should be j 
that by the Amendment to the ( 4 
yesterday the Committee on In 
the Comparative | iW Bure t 
mated and superseded by r 
Section of International and ( 
One prime advantage of that dep 
opportunity hich will be afforde 
the Association to let their ve ri 
heard and read the mee fe 4 
Members should write about any ; 
up in those fields during t 5 
chairn an Ol tl e new sectior ; 
Cha F. Dumont S1 
ented rt of the St , Z 
American Citizenship, which is ¢ 
vance Program sent out to m« : 
particular attention to the goo 
done by the 490 members of | 
$5 States—an organization w!l 
gestion made by the Committe: 
proved by the Executive Com: 
tee desired express its “appré 
local members, these unknown Idi 
hring line, who get no publicity a 
their zeal and their devotion to the ca F 


ng, but who have 


peritorm 


1 
ve are WOrTKI!I 


having ed patriotic servi 
h then called 
York, a me 
Mr. Sullivan re 

wished to bear ne t 
Committe 

It has sug 


the United Stat : 


New 
mittee in that State 
in which he said he 
work of the Standir 
a worth-while 


Sullivan, of 


ig 
activity. 


ae . . his 
acquaintancesni 





rel 


and inte 


tory and provisio 





Association Reaffirms Position in Regard to “Diver 
sity of Citizenship” Jurisdiction 


Mr. Edward W Everett, of I e! 
the report of the Committee on Ju ence 
Law Reform, the absence of Cl man J. H 
Covington. The report had beer 
ind he would not read it I 
ever, wished to strike out of ( ; 
the part containing the suggesti eg 
lation upon which the view of 1 tte 
unanimous, the committee be authorized to sp 


for the Association, but where there is not su 
unanimity | of the 
submitted to the Executive Committ ind tl 
regate view of, s fourt! 

the vie t] \ss 


representati 


“the views 


ay, three 
shall be considered 


and appropriat 


9 
tees 


tion 


shall be made to the Congress. Si é 
would permit the Association t 
at all times, and in such representat 
the action could safely be said to tr ref 
largely preponderant view of the A 
Unanimous consent to revise the re 

Mr. Everett moved the adoptior t 
mittee’s recommendation that “the 
here to its position of many years of sing leg 


j ‘ 


by the C intende: lestr 





lation 


ongress 

























; 


in enforced 


‘ 
+ 


h 1 


e report 


S OF THI 


ies between citi 
prevailed. 
West Virginia, 
he Special Com- 
The com 
because, in the 
essary and the 
as appointed 
1 the Presi 


vs of Senator 
legislation con 
er on the U., S. 


tit now 
mn his remain- 
ssociation had 
sed by Con 
investigation 
sed standpoint, 
Judiciary 
Senator Walsh, 
law. and that 
the members 
lve McClintic 


has on 


Senate 


int to have 
West Vir 
The com- 
it was utterly 
to try to do 
of Congress 
ast Then it 
nything of this 
sion which fol 
" 


believe, we do not 


special commit 
it than I have 


tes and the mem- 


| 
ouses 


Exit Committee on Uniform Judicial Procedure 


notion to con- 


not made and 


utomatically lapse 


ommittee, for 
lous chairman 


helton, of Norfolk, 


no voice lifted 


hington, D. C 


tee on Federal 
nsisted of three 

progress and 
of the Associa- 


committee was 


1 1 


e law which had 
ress reducing 


from six to four 
very 
rly as the in 


taxpayers or indi- 


cent. So far as 
iation and the 


the only 
a. 


persons 

it was a very 

ast session of 
that law retro- 

id obtained since 
+9 


deals with 


re presented in the form 
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of resolutions to be adopted at this meeting. There 
are a great many of them. They are rathe 
technical but the form of our procedure here re 
quires that they each be voted upon separately. | 
might say in connection with them, for the benefit 
of those who have read the advance report, the 
adoption of a recommendation for the amendment 
of a tax statute by the American Bar Association 
is a long way from the enactment into law of those 
recommended actions. What we really do in the 
work of this committee is to incorporate a general 
idea into specific form. It seems necessary to in- 
it into specific form so there can be no 
misunderstanding of exactly what was done. 

“In each of the resolutions we have included 
this clause, namely, ‘that the Bar Association 
recommends as follows, and that the Association's 
Committee on Federal Taxation be directed to urge 
the following proposed amendment, and failing the 
acceptance of the proposal as drafted, its equiv 
alent in purpose, upon the proper committees of the 
Congress.’ You will appreciate that in the matter 
of Federal Tax Statutes the Treasury Department 
has its point of view, the Joint Committee on Tax 
ation of the House and Senate has its point of view, 
and the individual Senators and Representatives 
have their points of view, so that when this child 
created in the convention of the American Bar As- 
sociation is thrown on the tender mercies of these 
committees, we are fortunate if we are able to main- 
tain the central purpose of the idea that we are try- 
ing to put across.” 

Federal Taxation Committee’s Recommendations 
Approved 

Mr. Morris then presented in succession the 
recommendations of the committee, as printed in 
the Advance Program, with a brief explanation of 
the reasons for each of them. All were adopted 
The first commends the work undertaken by the 
sub-committees on conflicting taxation of the House 
and Senate and by other committees and organiza 
tions to harmonize the taxing systems of the Fed 
eral Government and the forty-eight States. The 
next commends the efforts of the International 
Chamber of Commerce, the League of Nations and 
other organizations to deal with a similar problem 
in the international field. The third endorses the 
studies of the Staff of the Congressional Joint Com 
mittee on Internal Revenue taxation and commends 
to Congress the development of a system of estate 
taxation “better calculated to reflect the price 
fluctuations in the value of assets in the estates of 
decedents both at the time of death and at the time 
the tax is paid.” 

The fourth asks Congress to amend Section 
23(n) of the Revenue Act of 1923 so as to make 
clear “whether capital net gains and capital net 
losses are to be included or excluded in computing 
net income for the purpose of determining the 
amount of contributions that are deductible in the 
calculation of taxable income.” The fifth provides 
that deductions for contributions to charitable or- 
ganizations dispensing the necessities of life be al- 
lowed to the extent of one hundred percent of the 
net income of the donor. The sixth recommends that 
Congress amend Section 101(c) of the 1932 Revenue 
Act by redefining the terms “capital gain” and 
“capital loss” so as to clear up certain ambicuities 
The seventh recommends an amendment of Section 
113 of the Revenue Act of 1932 so as to remove its 


corporate 
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retroactive features [The eighth recommends an 
amendment to the Bankruptcy Act to permit the 
discharge of a bankrupt from Federal tax liability 

The ninth proposes legislation giving those held 
liable for the taxes of their transferors a process for 
compelling pro-rata contribution their fellow 
transferees. The tenth recommends that the juris 
diction of the Board of Tax Appeals be extended to 
suits by the taxpayer for overpayments of tax. The 
zleventh would amend Section 507 of the Revenue 
Act of 1928, so as to Board of Tax Ap 
peals, in all cases where it finds the taxpayer has 
overpaid his jurisdiction to determine the 
amount of such overpayment which shall, when the 
decision of the Board has become final, be credited 
or refunded to the taxpayer.” The twelfth amends 
Section 274(a) of Revenue Act of 1926 with 
regard to the time of filing petitions with the Board 
of Tax Appeals The thirteenth would amend 
Section 3226 of the Revised Statutes with respect 
to suspension of the statutory period for bringing 
suit. The fourteenth would amend Section 1003 of 
the Revenue Act of 1926 with respect to appeals 
from the Tax Appeals. The fifteenth 
recommends legislation providing for the deter 
mination of the fair f property on March 1 
1913, irrespective of existence of any contro 
versy. 

After the adoption of the above resolutions, a 
motion to continue the special committee was put 
and carried. 

Committee on Commercial Law and Bankruptcy 
Reports 

The report of the ¢ on Commercial 
Law and Bankruptcy was made by Chairman Jacob 
N. Lashly, of Missouri. Mr. Lashly summarized 
the report, which had been printed in the Advance 
Program. 

The Committee, he ad majored, to 
speak, on the subject of bankruptcy. It had tried 
to make an intensive study the benefit of the 
Bar. Last year the Committee had joined with 
similar committees of other national bodies in such 
a study to call a conference with a view of propos 
ing amendments to the bankruptcy law and pro 
cedure where it appeared that wholesome condi 
tions in bankruptcy practice were breaking down 
in spots throughout the country and that amend 
ments might be helpful The association author 
ized the Committee to continue these conferences 
with other study through the current 
vear, which it had done. He continued: 

“A notable conference was held in Washing- 
ton in the last days of April and early days of May 
at which there was gathered, I think, the most dis- 
tinguished gathering of bankruptcy experts that 
has met anywhere previously. We continued to 
study the subject and the needs of amended legis 
lation. The conclusions of the committee of the 
conference to form by a 
special committee appointed at that conference and 
then the work was transcribed and polished in 
legislative form. It is not yet completed. More 
over, gentlemen, it is thought very doubtful by our 
Committee and by the conference whether this is 
the right time, whether the atmosphere is appro- 
priate for the passage of sound reorganizing legisla- 
tion in bankruptcy fields that will wear and stand 
the test of time, through prosperous vears as well 


as vears of depre ssion 


by 


give the 


tax, 


the 


Joard of 


value of 


1 
tne 


ommiuttee 


; 1 


Said, Ni SO 


for 


bodies and 


body were reduced 


and so we have been biding 
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our time a little while, studying with a view of 


troducing far-reaching, thoroughgoing amendat 


legislation when we shall have completed it 3 
when the time appears propitious to do so.” Pp 

Chairman Lashly suggested that, before act z 
was taken on the recommendations of the ec b 
mittee, Mr. James R. Morford, a member of t Z 
committee, be heard in reference to his dissent fri : 
that part of the report dealing with the fourth poir : 
in the administration’s bankruptcy program & 
the relief of debtors, viz: general corporate reor 3 
ization. The report had said that “the need f q 
some procedure which will enable over-capitalize 3 
and insolvent properties to call in thei: obligati # 
and substitute marketable securities seems app f 
ent,” and had added: “The corporate reorganiza 
tion bill which appears now about to be enact: 7 
seems to combine, more than any other which : 
as yet been put forward, the elements of facilit ‘ 
upon the one hand and protection upon the other ¢ 
Mr. Morford said, in part: 

“The report as filed and as it appears in 
tentative program of this convention s in eff 
that if this corporate reorganization proposal 


constitutional, if it has to be passed, 


the draft now before Congress presents the be 
workable plan that has been suggeste That is a 
the report says and that is what | have referred 


in my dissenting report as a tacit approval. I 
gret that | am unable to concur in that tacit 
- 


proval and my objections, as have been so fait 
and ably stated by Mr. Lashly are based entire 
upon constitutional, procedural practi 


grounds. 

“A corporation is a creature of the State fror 
which it has its charter. That charter is 
[t is a contract between the State and the incorpor: 


a contra 


tors. It is a contract between the corporation 

the stockholders—it is a contract between those 
stockholders and the State. The creation of su 
a contract is within the reserve powers of t 


I 


States. I submit to you the Federal Government 
is powerless unless there is an expressed delegati 
of power by the Constitution or unless there is 
implied power to be gathered from some otl 
portion which would warrant such a provision 
this.” 


General Corporate Reorganization Provisions of 
Bankruptcy Program Disapproved 


The committee, Mr. Morford continued, h 
taken a very definite stand on the municipal de 
readjustment provision, and he submitted that 
corporate reorganization section was not different 
in principle. He therefore offered an amendm« 
to the resolution which Chairman Las! submitt« 


at this point, which resolution was that the 
report herewith submitted, together with the act 


ities therein disclosed, have the approval of t 
\ssociation. Mr. Morford’s amendment declar: 
that the Association disapproved in nciple 1 


proposed corporate reorganization provision as 
ing, in so far as it attempts to affect the rights 
stockholders, an unwarranted, unconst 

croachment by the Federal Government upon 
sovereignty and reserved powers of the States 
amendment was adopted by a two to one vote 


tutional e1 


committee’s recommendation, as ende 
then adopted 

Chairman Lashly then made a motion to ad 
the committee’s recommendation that -it be 
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structed to continue its tion with 
groups or their representati for the imp1 


vement 
of the bankruptcy law, and oin 


them in for 
introduced in 


Congress, after having first itted them to the 


mulating desirable proposals be 


Executive Committe 1 1 ed its app 
The resolution was adopted 
Mr. Braden Vandeventer. | irman 
ized the report of the Committee on Admiralty and 
Maritime Law and presented the four recommenda 
tions therein contained | of which were approved 
These recommendations re: that the Ass 


summat 


ciation approves Annex II of the Inter 
vention for Safety of a 
poses a revision of the International Rules of Navi 
gation at Sea, with certain provisos: that U. S 
Code, Title 28, Section 572 ild be amended i1 
respect to proctor’s docket fee and cost to be tax 
for brief of successfu t 
that U. S. Code, Title 28, Section 754. be amended 
so that the amount of bond i1 event shall not 
be more than the amount cl lin libel plus in 
terest and reason t 1 shall 
be in such lesser amount unsel stipulate or as 
fixed by order of Court; that the committee bi 
authorized to reque | 
ask of the Supreme ict ail 
provisions of Rule 49 of the A Imiralty and Mari 
time Rules and, if the rul » construed as to 
admit of the requirement by the Court of the redui 
tion of the evidence to narrative form, th 
mittee be authorized and directed to 1 
rule be amended so as to 





irge that the 
such requirement 
Committee on Commerce Reports 
Chairman Rush C. Butler, of Illinois, sum 
marized the report of the Committee on Commerce 
The report told of the sessions held by the commit 
tee in New York, in accordance with its custom of 
many years’ standing, at wl the two items of 
major interest discussed before the committee had 
to do with the Federal anti-trust laws and with the 
regulation of motor vehicles engaged in the trans 
portation of passengers and prop: rty in interstate 
commerce. It also discussed briefly 
Court’s decision in the Appalachian Coals case. « 
which it said that “the court’ inion enlarges the 
area of clarity in this field the law but does not 
dispel all the surrounding cl Major qu 


the Supreme 


tions under the anti-trust | till press for answer, 
such as, may competing uni y agreement lav 
fully limit their production 

The report gives the s nt features of the 
National Industrial Recover 
“were it not for the existence of the Sherman Law 
this act in its entirety would unnecessary.” It 
adds that “if business uses sely the 


pri vileges 


conferred by the new act, the power of the Presi 
dent will need little exerciss \buse of the indus 
trial freedom granted by thi t will result in dis 


aster not only to the individuals involved, but to 
industry as a whol Indust is on trial. In en 
joying a new opportunity business acquires a new 
responsibility. It will be tl luty as well as the 
privilege of lawyers t lvise their clients as to how 
they may soundly proceed in the enjoyment of tl 
benefits the new statute cor 
On the subject of the fon 
hicles in interstate comme: the committee af 
proved regulation of the rates and char; f 
mon carriers of freight by tri 
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merce or provided there | 
contract carriers. It believed the 
Latics Il he af Site tan P 
a n ( { Ol iiLti€ C Ci 
ipsence < ( econd | ere ( 
dations in the report requiring 
; ] . as 
clat l, it Va S Iply received 
i = T? 
Mr. W er H. Eckert, 
| 2 | 
presented eport showing th 
Committee Pul licity M1 
( cken, ( in of the Committ \ 
tated that as the committee had hi 
the t Association on t $ 
1 | +1 + , | 
e asked unanimous consent tha e1 
: 
ist be not re but that it be 


next Annual Report. It was so 


‘ i , 
Fifth Session 

HE fifth session was presided 

I Whitman, forme: 

address scheduled for this sess ivert 

Hon. Patrick A. McCarran. U1 States Ser 

tor, and his subject was “Growth of I 

McCarran t t 


very pertinent subject in a dispas 


Charl 2 


Senator 


partisan manner, and the large 


Ss appreciation by its liberal appla 

\t its conclusion Chairman W 
knew that he expressed the sentiment t] 
sociation é he thanked the sy; 


} 
very great and very patriotic ad 
He then announced that the 1 
thing on the program was the report of the ( 
mittee on Aeronautical Law. 
Committee on Aeronautical Law Reports 
Mr. John » Cooper, Jr., of FI ( il! 
»f the committee, presented this 1 iE. “| 


inspired us all.” 








the distinguished leadership of my | lecessi 
hairmen of this committee. Mr. | 
York, and Mr. Logan, of St. Louis S 
Committee has for the last sever 
gaged in studying a proposed 
for aeronautics 
“The Constitution of this A 
that whenever a committee is co 9 \ 
ject respecting state legislation, it nfer 
the National Conference of ( sioners 
Uniform State Laws Pursuant \ 
your Committee has been in cor e with 
corresponding Committee of the ( mis 
Last year a tentative code was suggested. was s 
mitted to the Con i but t > 
lrawn. D o the 1 : ve tt 
een in constant touch with th rresponding 
mmiuttee of the Commissioners 
e vet completed 
ir LO ittee has felt 
t be su tte intil it S ¢ 
nd wh« ( by the seve 
it least be ( definitive 
few years \ yn is chang1 
don’t kr how any human 
iny code whi will be valid rey 
f years, | é ask that t I $ 
tted to t Committee with 
vith the ¢ mmissioners i the f 
ion of this code.” 
A motion to that effect wa ote 


vnicn Chairn an Cooper stated ; 
11 


committee, as well as the two p ng mmit 
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nee from time 
\merican Law 
the draft of the subject of 
agreement 


resent law of 


e su 1 thing, in so far as 
concerned \ very difficult 
termined, as to 
er right of flight 

f his flight cre 


actual ownet 
e surface so that every plane 
al trespass un 





nig eged 
ne to the attention of the 
autil rit had ever been 
tee ft continue these dis 
é resolution to 
t so, and in its 
on to present 
: ’ s committees 
7 , t the r e Committee on 
Value of Property and the Right of Flight 
Nat am MacChesney, of Illinois, 
be granted as 
resolution offered. He wished 
ation that the committee in 
nted reports which have at 
4 opinion and the law upon 
e not sought for action, and 
eel t r that re n the report was 
ussion \t the Atlantic City 
l through tl urtesy of the Chair, 
to state tl bjections of the 
y to a provision in 
( le hich id not protect the 
he right of private 
9 ffected the “then existing 
9 | ntinued, “there 


een the commit- 
emb« representing the 


i 


( af Comt ssioners on Uni- 
as nd the American Bar Associa- 
Omadeeaiiian Following that meeting and 


meeting of the 
( Feb. 18 of this year. 
her conference at about the 


La Institute It was, I 


een the t ‘ommittees and 
it the position as 
eport should be 

juestion of value 

onsideration, and it was so 
May 8th by Mr. W Jefferson 
ttee representing the National 


hen chairman of that ¢ommit- 

Mr. | Barton, of Baltimore, and Sec- 
( ~ lude the following 
¢ ted as to reduce the 
ter t been incorporated in the re- 
member of the Committee I 

ch I felt that certain rights 

his ntry were gradually 

vy processes of education with- 

It was therefore with some 


inexpectedly in the 
resented this year that there had 
nt of the whole ques- 


rue Firry 
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tion of trespass and an adoption of the old principle 
exclusively of nuisance, but that all reference to 
value had been dropped out.” 

He therefore thought that the committee, which 
had reached an apparent agreement with the Na 
tional Conference Committee, with which they are 
instructed to associate, should not be allowed to 
speak even in its own name with reference to this 
doctrine until the Association had had a chance at 
an appropriate time to pass on the controversial 
question involved. There was no objection to the 
gentlemen on the committee conferring with the 
representatives of the American Law Institute, “but 
when you undertake to speak in the name of an 
official committee, you tome very close to commit 
ting the Association as such.” 

\fter some further observations he submitted 
as a substitute for the Chairman’s recommendation 
a resolution that the Committee “be requested to 
submit at the next Annual Meeting separate specific 
recommendations covering the various controvers 
ial sections of the proposed code, so that the views 
of the Association may be ascertained with refer 
ence thereto.” 

Chairman Cooper, in reply, stated that, so far 
as he knew, the committee had no desire to do 
otherwise than proceed in accordance with the dis 
cussion at Washington. It was the intention of 
the members, when a final agreement was reached 
with the committee of the Commissioners, to sub 
mit that to the American Law Institute. Certainly 
there was no desire on the part of the American 
Bar Association committee as now constituted 
nor could it bind its successors-—to take any spe 
cific position in the name of the Association. It 
had felt, however, that its successors would not be 
authorized to discuss with the Institute any doc 
trine that might be agreed upon unless the author 
ity were granted. The difficulty with the proposed 
amendment was that, as he understood it, the final 
draft on Torts would be submitted for adoption at 
the American Law Institute next May, and it would 
be too late to suggest any change after the Asso- 
ciation’s Annual Meeting was held. Moreover, the 
committee was not submitting any code whatever 
It had been thought best to hold it in its entirety 
for further study and future submission. If it was 
desired to adopt the amendment, he had no ob 
jection to it, but he wished again to call attention 
to the fact that the Law Institute’s restatement in 
its final form might be adopted before the Associa- 
tion had a chance to pass on the controversial ques 
tions involved. 

Mr. Benjamin Miller, of New York, inquired 
why the Committee could not submit its views 
through the Executive Committee before the final 
restatement was drafted. Mr. MacChesney stated 
that he would like to include in his substitute reso- 
lution a request that the American Law Institute 
hold up the final adoption of the section referring 
to this question until the American Bar Association 
has a chance to discuss it at its next Annual Meet 
ing. Mr. Beckwith, of Connecticut, thought it 
would be rather presumptuous to ask this delay of 
the American Law Institute. After some further 
discussion and a platform conference between Mr. 
MacChesney and Chairman Cooper, a resolution 
was adopted to the effect that “the Committee on 
Aeronautical Law be requested to submit at the 
next Annual Meeting specific recommendations 
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proposed code so that the views of this Association 
may be ascertained with reference thereto, and that 
the American Law Institute be requested to hold 
up the final draft of this section until after the 
next Annual Meeting of this Association.” 

Report of Committee on Communications 

Mr. John W. Guider, of Washington, D. ¢ 
Chairman of the Committee on Communications, 
presented its report. He stated that the develop 
ment within the next year of a unified control of all 
communications agencies was imminent. It was 
possible that partly as an economy measure and 
partly on grounds of the more efficient use of such 
agencies, the Federal Government would set up 
some form of Communications Commission. It was 
the thought of the committee that it should be pre- 
pared to study such proposals as were made and to 
furnish whatever assistance it could in the promul 
gation of any new rules or regulations. 

The most outstanding developments in radio 
during the past year, judicially, had been two ac 
tions of the United States Supreme Court. The first 
was a decision holding that the power of Congress 
to regulate radio broadcasting stations is superior 
to any vested interest in the property of the station. 
The case arose from the action of the Radio Com 
mission in undertaking, under the equalization pro 
visions of the statute, to delete some facilities from 
the city of Chicago and transfer them to the Stat« 
of Indiana. The station affected had been con 
cededly doing a meritorious service and the action 
of the Commission destroyed the value of a consid 
erable investment. But the Supreme Court held 
that it was a risk taken by the station when it ac 
cepted a license and that it had no redress for its 
loss. The other action was a refusal of certiorari 
in a case where the Court of Appeals of the District 
of Columbia had sustained the right of the Com 
mission to refuse renewal of a license on the ground 
of objectionable program material, holding that the 
constitutional guaranties of free speech had no ap 
plicability to such a situation 

Other than judicial determinations, the out 
standing fact during the year had been the use to 
which radio had been put—the President on more 
than one occasion had used it to take to the people 
questions of outstanding importance, and it had 
been extensively used in political campaigns. 

Chairman Guider presented a resolution au 
thorizing the committee to confer with certain Con 
gressional committees and to make available 
to them such information as it had gathered, such 
conclusions as it had reached, and such recom 
mendations as it had agreed upon with respect to 
legislation and treaties governing the electrical 
transmission of intelligence Passed. 

He then presented a resolution authorizing the 
committee, through a delegation of one or more 
of its members, to represent the Association at in 
ternational conferences and congresses involving 
the international regulation of the electrical trans 
mission of intelligence, in the role of observer and 
without expense to the Association. Passed. 
Committee on Professional Ethics and Grievances 

Reports 

Hon. Arthur E. Sutherland, of New York. 
Chairman, presented the report of the Committee 
on Professional Ethics and Grievances. “We have 


covering the various controversial sections of the 
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in session four days, doing continuot 
report had been printed, he continued 
not read any portion of it except 
tion which was presented for the 


held four meetings during the year 
land said, “and during this meeting 


recomme! q 









































\ssociation \t the Memphis meeting in 1929 { 
tion had been taken by the Association recomme: 

ing to the law of p1 1 
sional ethics be made a prescribed course in t a 
law schools and the committee had very mu z 
gratified at the response made to recommen 4 
tion. Today the Committee wished to offer a r . 
lution with reference to making that the subject 
a separate examination by S i 

Mr. John Kirkland Clark, of Né York, s ; 

gested that two years ago, under the auspices o 
Association and its Section of Legal Educatio1 ; 
new organization known as the ( nce of | i 
Examiners had been formed, and that organiza 

had conducted a very intensive study of the met 

of conducting Bar examinations ned to 

only proper that, before action ken on 

pending proposal, the Association s] 1 have 

benefit of the judgment of that organizatior 

regretted having to oppose any 

the chairman of the committee esented 

he only did so because he felt in it for 

would prove embarrassing to the con! ice of 
Examiners. He substit . 
that the resolution be made the sul a con 

ence between the Committee on | ional Et 
and the Executive Committee of the National ( 

ference of Bar Suther 


accepted the substitute, which was tl 


Speciai Committee on Canons of Ethics 


Charles A. 


presented the report of the Special 
Canons of Ethics. 
some explanation of the historica 
In 1908, something over 
been adopted at the Seattle meeting, a 
the committee of the Association had 
three years in their formulation 
adopted were confessedly a compilat 
ons which had 
growth, beginning 
Jones for the State 
In 1924, after about two years « 
ity, additional Canons were appr: 
ciation on the recommendation of 
Canons of Judicial 
A year or two prior to 1928 


these Canons 
ons had | 


the experience 


sional Ethics that the Canons as | 
approved in 1908 were inadequate 1 
tain situations for which they furni 
whatever. He chanced at the time 
of the Committee on Supplements t 
Professional Ethics, and 
posed certain suppiemental Canon 


tion which met 


approved. They 
versy before their approval by the 
had continued after tl 
Proposals had been made by responsil 
lawyers to the committee that certain cl 
recommended to the American Bar 
the Chairman at 
without power to recommend 


the controversy 


Association, 


ommittee 
He felt it was necessary to n 
ckgroun 


thirty ( 


. a} 
worked a 


inons t 
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powers of the committee ws enlarged to permit 
such recommendations 

“So now at this fourth stage in the history of 
the developments « these ( n Chairman 
Boston continued t ( ee comes to re 


port certain recommended cl ges in the existi 
Canons, both of Professiona Judicial | 
and to report a new Canon pproval, whicl 
concerns a subject matter that 





een the subject 


of much controversy, botl le and before the 
committee. The subjects, therefore, which I sha 
recommend for your considerat ire not free from 
controversy. There is no general agreement in th 


profession, it would appear from representations 
of the decla 


c 
to adopt The 


that have been made to us, as 
rations which we have advised you 
controversy rence of opinion has extended 
to the meeting of the Committee held here this 
week, and after a serious « leration of one of 
the proposed changes in ( 34 of Professional 
Ethics, with a committee especially appointed by 
the Commercial La Leagur \me the Com 
mittee of is prepared t 

recommend a still further ver change in C 
34, which 
minutes 


Ome 


and diff 


rica, 
which I am (¢ rman 
ant 


I will bring t ir attention in a fe 


“It is interesting to that connection 
that this subject matter was under consideratio1 
before the recent « ent the Commercial 


Law League of America at Mackinac Island with 


out knowledge on the part convention that 


we had made these recommendations, without 
knowledge on our part that that convention was 
going to consider this subject matter. It so hap 
pened that the times over! é [he preparation 
of this report antedated that convention. Its pro 
mulgation followed that convention, so that havin; 


been advised of the action 
cognizant of the fact that tl ve 7,200 lawyers 
in their membership, many of whom, if not most of 
whom, are members of in Bar Associa 


convention, being 


tion, we sought to accomm te our views as first 
expressed to the views of that onate organizatio1 
especially interested in the ect matter of tl 
Canon,” 

The committee, | evel 1 not take the re 
sponsibility alone upon its or its recommend 
tion with respect to ( 34 lealing with Divi 


sion of Fees) but had secur the 
Executive Committee for that recom 


Proposed Changes in Canons of Ethics Considered 


mendation 


Chairman Boston then presented the commit 
tee recommendatio1 eriati or action by the As 
sociation. The first concerned certain changes in 


Canon 11, entitled “Dealing th Trust Property 
It had been brought to the committee’s attenti 

he said, particularly in the present period of eco 
nomic difficulty, t 
clients by advising them of collections 


hat lawyers imposed upo! 


made fot 
them and then getting their consent to invest it 


things which were beneficial to the lawyer. It had 


been said that many such cases been brought 
to light and that the reins ought to be drawn tightet 
so as to prevent all temptation on the part of the 


lawyer to procure the client’s consent l 
tion of the client’s money for his own purpose It 


was therefore recommended that the Canon pri 
vide that the lawyer should not “under any cit 
cumstances”—even with the k: ledge and con 


sent of the client—commingle su money with his 








ASSOC! 












n or mal e ot it Certa ¢ 

le ere made to make La c 
-y Ol tne client as well as m¢ é 

‘hent ter some _ turthe SSic 

changes proposed were adopted ; 
The recomn endation as to ( Ls 
with Ol ngen Fees, was ne 5 
Canon as practically re-writte: ; 
rovided that contract tor a cor é ES 
sanction¢ \ should be reason n I P 
circumstances of the case, including the risk 9 
uncertainty the compensation, but | alw ; 
be subject to the supervision « y rt as t i 
reasonableness It had appeared t le com! a 
tee, Mr. Boston stated, that the fu mental | P| 
ciple was that the fee should alv rea I i 
under the circumstances of the < ¢ ¥ 

provision be made to remove the t ation 
lawyers to take such unconsciona antag¢ : 

their clients as the ambulance-cha nvest 


tion in New York had indicated 
Chairman Boston Explains the Why and 


fore of Proposed Changes in Canon 34 





The proposed amendments to ( } 
next taken up It deals with “D n I 
and Chairman Boston stated that t e( 
ed a great amount otf ¢ 
he amended Canon as te 

r im and added that ( 

now desired to make a further ch 
the words “without suit.” Chi make 
Canon re follows “No d 
legal service proper, except 
based upon a division of 


service 
b 


But sharing « nissions between 

receiver, at a commonly accept ipon 
lections of liquidated commer s, th 
one be a lawyer and the other not, 1 nden 
hereby, where it is not prohibited tatute 


the committee's 


mn said: 


explanation 
Chairman Bost 


“The greatest difficulty that 









Supplements to Canons had 

1ulating Canon 34 was in this 

ce ot vie be e¢ the comn 
( led, as repres¢ ed to the 1 I 
S$,000 in the ( imercial Law | \ 
ind the the Ss among our pt 
perfectly logical, in my judgment tt 
These at I inc uding tl e Ul | \ 
ciation, or its representatives, and e Il 
Bar Associa or its representati , take 
osition ft entally correct, I t c und 
edly that a lawver 1s an othcer t I 
has a perso rivilege, that it is « red 
sovereign state upon an individual, tl body 
Ss not vest with those preroga ( r priviles 

powers ought to derive any en t 
exercise of that ofthce 

“On the other hand, we have peop ho « 

‘Why, if I send collection to the i 
goes out and demands it and collects the nie 
he is doing t othce boy cou e 1s 
using the | ieges al l pre grat ‘ 
to make that collection Therefore 
reason why shouldn't operate isely 
same basis any layman.’ I don't 
proposition. | think that when a mmercial « 
S sent t iwver for collection 
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use he is a lawyer, and I think that if he should 
away with the money he could be disciplined 
it But re confronted not with a theory, 
vith a fact. The question is, how far the theory 
rationally ide to yield to the fact. 
It is a fact, as I say, that there are 7,200 law- 
n this United States, presumably of good 
ng in tl rofession, scattered throughout 
nited Stat largely distributed in the rural 
ricts, who re very largely in the practice of 
r profession or the making of a living, if we 
end to a grosser method of stating it, upon the 
luments r¢ ved from the collection of commer- 
claims When we investigated this question 
1927 we were informed of what I think may be a 
rise to members of this profession who are not 
the commer! practice, that there is one law list 
the United States which in the preceding year 
had sent t t for collection $100,000,000 of 
mercial cl that there is another which had 
1 $40,000,000 such claims, and another on the 
intic Coast h had had $10,000,000 of such 
ns, and these figures were furnished us as 
rely illust It was said, I think, not with- 
t force ers cannot destroy that ,business 
matter | theoretically correct they are in 
attitude t rd it, and if the lawyer doesn’t 
ede to established custom which it is contended 


be the lawyer that is injured and 
the public will get along, the law 
s and the lection agencies will get along and 
branches; it will be this gentle- 


n out in ural districts who is looking to 
it as a part of his support who won't get it, if 

bserves your Canons of Ethics 

“So we | to try and pass upon this subject 
latter. We adopted, as the report says, a middle 


Harris & Ewing 


FRANK J. HOGAN 


New Member Executive Committee 












course in our first recommendation. We recognized 
the logical truths of what the Illinois and Chicago 
Bar Associations had contended for, that when a 
suit is brought, certainly then the professional re- 
lation is called into activity. We originally recom 
mended that should be the dividing line, that if a 
lawyer could make a collection without suit, he 
could divide with a lay forwarder. The instant he 
began a suit, then his professional activities were 
called into play. The lay agency couldn't try a 
case, except in inferior courts, it couldn’t reach a 
verdict, it couldn’t issue execution, therefore every 
progressive stage after the suit had been brought 
called into play the professional activity of a man 
who could not divide the emoluments of his office 
with one who was not similarly privileged. That 
is logical. So we proposed that that should be the 
division line. Up to the beginning of suit, divide ; 
after the beginning of suit, no division. 

“What do we hear from the Commercial Law 
League of America which induced us to strike out 
these words ‘without suit’? We did it after de 
liberation, and it has been through three bodies 
of critics, one of them urging the elimination of 
these words, two others passing upon their elimina- 
tion as rational or otherwise, or excusable or other- 
wise. The members of our Committee and the 
members of the Executive Committee have reached 
the same conclusion, that it will not harm the pro- 
fession, no matter how logically incorrect it may be, 
to keep on in the course that now under Canon 34 
can be pursued, namely, divide commissions at a 
commonly accepted rate on liquidated commercial 
claims.” 

Chairman Boston then explained the changes 
seriatim and gave the reasons for striking out cer- 
tain matter and for inserting certain new words 
Prefacing his explanation of the word “liquidated” 
as inserted, he called attention to the fact that the 
Commercial Law League some time ago had 
adopted a schedule of minimum fees—which sched- 
ule related to commissions and nothing else. A 
commission is something based upon an amount and 
calculated at a rate. Both forwarder and receiver 
know what that minimum fee is. The word “liqui- 
dated” was inserted because the committee thought 
it afforded a proper basis for the calculation of the 
commission at an established rate. 


Views of Commercial Law League 

As to the omission of the words “without suit” 
from the proposed amended Canon, he stated that 
the Commercial Law League had recently adopted 
machinery to cure the complaints that were con- 
stantly arising in connection with this class of busi- 
ness. Representatives had come before the com- 
mittee and protested that the proposed Canon, with 
those words retained would destroy the efficiency 
of that machinery “by saying that the instant a suit 
is brought by a lawyer, then his obligation to pay 
any commission, either under an expressed or im 
plied contract, is at an end—that whatever he gets 
he keeps, and the forwarder, if a lay agency, gets 
nothing.” That had appeared rational to the com- 
mittee and it had decided that, since all that was 
asked was that we continue to do what we do now, 
it would advise the American Bar Association to 
concur in their proposal. 

Mr. John G. Jackson, of New York, Chairman 
of the Committee on the Unauthorized Practice of 
the Law, arose with a good deal of reluctance to 
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propose an amendment to Canon 34 as offered for 
adoption. His committee felt that the Canon should 
end with the first sentence and provide only that 
no division of fees for legal services is proper, ex 
cept with another lawyer, based upon a division of 
service or responsibility. It felt that the Canons 
Ethics are intended to govern the conduct 
lawyers as lawyers and should not concern itself 
with the activities of a lawyer entirely outside of 
his profession. He wished to state emphatically 
the view that the Canon offered contained an 
ambiguity which would result in lay forwarders of 
business demanding a share in the lawyer’s fees and 
seeking to control and direct the conduct of lawyers 
in their profession. It was to put an end to just 


of 


ot 


as 


such lay intervention that the Association three 
years ago had created a committee on the Un 
authorized Practice of the Law 

After further discussion, a motion to re 


commit was lost. Mr. Jackson’s motion to amend 
was then taken up. Mr. William B. Henderson, of 
Minnesota, objected to the proposed amendment 


which he regarded as to some extent an attempt 
to define the practice of law. Mr. J. Purdon Wright 


of Maryland, also opposed the Jackson amendment 
The Canon, as proposed by the committee was clear 
and concise and told the lay collection agency that 
all it could ever get from the lawyer was a division 
of a collection commission at an established rate 
Why go further and make a feeble attempt to de 
clare what division of legal fees may mean? 
Proposed Amendments All Adopted 


On the question bein; 


g put the amendment was 
defeated and the resolution of the committee for 
adopting proposed Canon 34 was passed The 


elimination of the last sentence of Canon 35 and a 
verbal change in Canon 43, refer to “Profes 
sional Cards,” as set forth in the Advance Program, 
were adopted without objection \ new Canon, 
to be numbered 46, dealing with “Notice of Special 
ized Legal Service,” was also adopted without ob 
jection. It provides that “where a lawyer is en 
gaged in rendering ed di 
rectly, and only to other a brief, dignified 
notice of that fact, couched in language indicating 
that it is addressed to la inserted in legal 
periodicals and like publications, when it will af 
ford convenient and beneficial information to law 
yers desiring to 
proper.” 

The committee’s pri 


ring 


sal; 1 ex 
a special legal service 


, 
lawyers, 


wvyers, 


obtain such service, not im- 


1S 


yposed modifications of the 


Canons of Judicial Ethics were next taken up. The 

first was an expansion of Canon 28, dealing with 

“Partisan Politics,” and added the following sen 

tence: “He should neither accept nor retain a 
| 

place on any party committee nor act 


as a party 
leader, nor engage generally in partisan activities.” 
This was adopted, as was also a substitute for one 
of the sentences in Canon 32, dealing with “Candi 
dacy for Office,” designed to make the provision 
more emphatic. The substitute reads as follows: 
“While holding a judicial position he should not be- 
come an active candidate either at a party primary 
or at a general election for any office other than a 
judicial office. If a judge should decide to become 
a candidate for any office not judicial, he should 
resign in order that it cannot be said that he is 
using the power or prestige of his judicial position 
to promote his own candidacy or the success of 
his party.” A further change to make another por- 

















tion of the same 


going change 


Canon consistent 
was also approved. 


On motion the Special Committee was « ; 
tinued. 

Mr. A. B. Andrews, of North Carolina, Cl 
man of the Committee on Judicial Salaries, | 
sented its report and made a motion that the « 
mittee be continued, which was adopted. Mr. J; 
R. Snively, of Illinois, read a resolution conce 
ing the bill relative to the qualifications of pra 
tioners of law in the District of Columbia, wh 
resolution disapproved the exception of title « 
panies from the provisions of that measure. Act 
was deferred until after the report of the Comm 
tee on Unauthorized Practice of the Law, at whi ' 
time, on motion of Chairman Jackson, it , 
adopted. 

Mr. John G. Jackson, Chairman of the ¢ 
mittee on the Unauthorized Practice of the La : 
presented its report. It had been printed in full q 
the Advance Program and he had nothing to 
to it. The committee had done its best to : 
interest in the subject committed to its charge 
would like to ask members to send to t comn 


tee during the year any reports or addresses whi 
might bear on the unauthorized practice of the 
The committee recommendation to 1 
ind it was grateful for the Association’s action 
making it a standing committee 


had no 


3° 7 ° 
Sixth Session 
HE sixth session was called to order by Pre 
dent Martin, introduced Hon. Guy 
Thompson, former President of the 
tion, as the presiding officer of the evening 
In introducing Hon. Homer S. Cummings 
General of the United States, as the 
Chairman Thompson said that some observatio1 
concerning the office and those who have occupi« 
might not be without interest. He continued 
“The office was created by the Judici 
1 1789, which, as is well known, was 
work of Oliver Ellsworth, of Connecticut. The sa 
' fixed at $1,500 a year Phe 
General was not required to reside at the 
government. Though from the beginning \ 
an intimate advisor of the President and sat in tl 
Cabinet, it was expected that he would, and { 
many years he did, supplement his meager sala 
vith private practice. 
“Edmund Randolph, the first Attorney Ger 
eral, wrote of himself in 1790 as 


who 


torney 


speak 


ry Was 


‘a sort of mong? 


between the State and the United States; called 
officer of some rank under the latter and yet tl 
out to get a livelihood in the former.’ 

“Not until 1870 was the ttorne Gene 


placed by law at the head of a department 
“Twenty-two states have been represen 


this office, and there have been fifty-five Attorneys 


General. Thirty-six of these came from sever 
states. Pennsylvania heads the list ith eight 
Massachusetts comes next with six Marylan 
and New York each has had five; and Virgini 


Kentucky, and Ohio four each. Parenthetically 
it might be observed that the state of Michigan 
which we are now assembled, has never been repre 
sented in the office 

“The names of those not living that are best 


known to the Bar are: Edmund Randolph, Willian 
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ish, William Wirt, Roger B. 
Jeremiah S. Black, Edward 
M. Evarts, Richard Olney, 
ph McKenna, Philander C. 
Moody. 
eting is 


9 fame that there are 
re all | 


wut forgotten. It would 
many here tonight have 
P. Berrien, Henry D. Gilpin, 
hn Nelson, Amos T. Acker- 

ns, Charles Devans, or Isaac 
ere great lawyers in their day, 
tinguished records. For ex- 
ré was Attorney General of 
ge of forty-three and Sec- 
George H. 
uccessful lawyer of Oregon 
itor. Isaac Toucey, the only 
the state of Connecticut ex- 


how 


‘ a 


wine 
) 
Willi} 


year 


ening, was Governor, United 
Secretary of the Navy. The 
niscent of Joe Jefferson’s 


Van Winkle when, after his 


e returned, unrecognized and 
ve village of Falling Water 
n we are forgot when we 
neys General became Justices 


Taney, of Mary- 
ointment by Andrew Jack- 
Maine, in 1846, appointed 
k; Joseph McKenna, of Cali- 
nted by William McKinley; 
of Massachusetts, in 1904, 
lore Roosevelt; James C., 
nessee, in 1913, appointed by 
d Harlan F. Stone, of Ver- 
inted ! Calvin Coolidge. 
retaries of State, to wit: Ed- 
1794 under George Washing- 
ré, of South Carolina, in 1841 
eremiah S. Black, of Pennsyl- 
James Buchanan; William M. 
77 under Rutherford B. 
Massachusetts, in 1895 


Roger B. 


in 18/7 


ney, oO} 


land; and Philander C. Knox, 
909 under William H. Taft. 
General ever became President, 


ral is obvious that if any here 


le ambition of becoming Presi- 


States, let him beware of the 
General. 
name of our distinguished guest 


among the famous 
whether it will be ‘to dumb 

y’ will be determined by our 
the year 1983. But we of this 
lo record for those of that gen- 

e the founding of the Republic 

neral served the country in a 

he; that no Attorney General 

| with questions more numerous, 
1ore perplexing or more grave 

t none has brought to the con- 

tion of his problem greater in- 
irage, greater self-sacrifice, or 
tier patriotic ardor than has he. 
pleasure, I assure you, to have 
nting the Honorable Homer S. 


be enrolled 





Cummings, of Connecticut, Attorney General of the 
United States.” 

The Attorney General, after a semi-humorous 
acknowledgment of the introduction, then delivered 
his address, which will be found in this issue. The 
official position of the speaker and the feeling that 
any pronouncement of his would have special 
significance at this time had attracted an unusually 
large audience. His address was extremely well 
received and the speaker was interrupted by ap- 
plause on more than one occasion. At its con- 
clusion there were some announcements by the 
Secretary, after which the meeting adjourned. 


Seventh Session 


ON. CHARLES A. BOSTON, of New York, 
former President, occupied the chair at the 
seventh session, which was devoted to hear- 

ing reports of committees and acting on the recom- 
mendations made therein. 

The report of the Committee on Codrdination 
of the Bar was made by Mr. Jefferson P. Chandler, 
of California. Chairman Chandler stated that the 
report of the committee had been published in the 
Advance Program and that the objects there set 
forth had been carried out to a very large extent 
since this meeting opened. The Codrdination Com- 
mittee and the Executive Committee, he continued, 
had concluded that the best thing that could be 
done at this time was to try to cooperate with the 
State and Local Bar Associations in joint work and 
not attempt to alter the machinery organization 
either of the American Bar Association or of the 
State and Local Bar Associations. A call had 
therefore been sent to the Presidents and Secre- 
taries of the State Associations of the country and 
of various Local Associations to hold a meeting 
during the Annual Meeting of the American Bar 
Association. That meeting had been held, with a 
large attendance, and it was productive of very 
good results. 

Adoption of National Bar Program Reported 

Chairman Chandler then told of the adoption of 
a National Bar Program at the meeting and of the 
decision to establish a central office at the head- 
quarters of the Association in Chicago to accumu- 
late, and act as a sort of clearing house for, infor- 
mation from the various Associations. Speaking 
of the National Bar Program more in detail, he said 
they had tried to select four or five subjects which 
were probably of greater interest and were also the 
particular subjects which are being worked on by 
the largest number of Associations. He continued: 

“Now it is the hope that the local Bar Associa- 
tion will take the National Program seriously and 
will attempt to do the work in unison. The great 
trouble in the past has been that the local Bar 
Associations did not work in harmony with this 
Association and did not really have any particular 
idea of how they could do so. There have been 
many plans and suggestions made of closer rela- 
tions of this Association with the lawyers of the 
country. The distinguished Presidents of this As- 
sociation for the last fifteen years have all worked 
on this problem, but they have all failed because 
of the lack of interest on the part of the Local As- 









































































-< 


TT aS 



























































































614 


AMERICAN BAR ASSOCIATION JOURNAL 
















sociations. It is hoped that this effort may be suc- 
cessful. 

“The American Bar Association is willing to 
spend the money to create the organization in Chi- 
cago which will be able to handle the situation, 
which will be able to accumulate the information, 
to send it out and to keep in communication with 
the different associations. We believe it will work 
successfully. That is as far as the Executive Com- 
mittee feel that we should go at this time. If this 
joint work develops a feeling on the part of the 
Bar that they would like to establish some closer 
relation with this Association in the way of a na 
tional association either by joint membership or 
something of that kind, it will be a development 
which will have to come as experience dictates. We 
feel that it wouldn’t be wise now to attempt to set 
on paper any scheme because no matter how good 
it was, it wouldn’t work until the lawyers were 
ready for it. Apparently, they are not quite ready 
for it, but maybe experience will show us that 
there is some form of joint association which will 
be of great benefit to all of us.” 

Mr. John S. Bradway, of North Carolina, pre 
sented the report of the Committee on Legal Aid 
Work, in the absence of the chairman, Mr. Reginald 
Heber Smith, of Massachusetts. Mr. Bradway spoke 
of the idea behind legal aid work and gave a letter 
which had been written to the local Legal Aid Bu 
reau of Grand Rapids as a concrete illustration of 
the kind of people who were helped and the sort of 
service rendered. He declared that he could think 
of no activity of the organized Bar in which a 
lawyer could show off to better advantage in his 
own mind than in this field of service. As the 
committee report contained no recommendation for 
action, it was ordered to be received and filed. 

The report of the Special Committee on Change 
of Date of Presidential Inauguration was next on 
the program. This report stated that the work 
that had been entrusted to it had been completed 
and asked that it be discharged. The Chairman of 
the Committee, Mr. L. Barrett Jones, of Missis- 
sippi, was not present in the hall to present the 
report, but Chairman Boston stated that as this 
appeared on its face to be the final report of a 
special committee, it would automatically be dis 
charged. 

The next report on the program was that of the 
Committee on Noteworthy Changes in Statute 
Law, of which Mr. Joseph P. Chamberlain, of New 
York, is chairman. Mr. Boston stated that Mr 
Chamberlain had sent him a communication to the 
effect that he had suddenly been called back to New 
York and would not be able to be present and offer 
the report. It was one of the most informative re 
ports to be found in the Advance Program. 

Mr. John H. Wigmore, Chairman of the Com 
mittee on International Bar Relations, not being 
present to submit the report, Mr. Amasa A. Paul, 
of Minnesota, moved that the committee be con 
tinued, as recommended in the report printed in 
the Advance Program. 

Judge Charles S. Lobingier, of Washington, 
D. C., pointed out that when the Comparative Law 
Bureau was expanded into the Section of Inter- 
national and Comparative Law, at the meeting on 
Tuesday, Dean Wigmore was elected chairman of 
the Section. One of the suggestions which Mr. 
Wigmore then made was that the Committee on 








International Bar Relations should hencefortt 
port to the Section. He thought that action to t 
effect should be taken at this time, and he therefore 
moved to amend the resolution continuing the c 
mittee by adding that it be directed hencefortl 
function with the Section. The amendment was 
cepted and the original motion was then cart 


_" i , 
Eighth Session 

HE eighth session was called to order by 

mer President Guy A. Thompson. He count 

it a great privilege to present Hon. Martin 
Manton, Judge of the Second Circuit Court of 
peals. 

Judge Manton then delivered his address 
which he spoke of a “ ‘New Deal’ for Lawyers” 
declared that, with all the changes that have tal 
place, and are still taking place, in economic 
professional conditions, “the opportunities in 


legal profession are more inviting, more remune: 
tive than ever before.” 
The audience found Judge Manton’s views ex 


tremely interesting, and at the conclusion Chai 
man Thompson expressed the deep appreciatio 
the members of the Association for his illuminat 
ing, scholarly and mentally stimulating address 

Secretary MacCracken here announced that the 
Executive Committee desired to supplement its 
report of Wednesday morning by advising th 
members that the organization of the Section or 
International and Comparative Law and the ne 
Section on Insurance Law had been completed. It 
also desired to announce the election to honorar 
membership of Dr. Pitamic, who spoke on Wednes 
day evening, and of Mr. Justice Dysart, of the 
Canadian Bar, who would be one of the speakers 
at the annual banquet. 

Next on the program the report of 
Committee on Insurance Law, which was presente 
by the Chairman, Mr. Arthur T. Vanderbilt, of New 
Jersey. He said that the report of the committee 
was its last, as its place had been taken by the 
new Section on Insurance Law. That section, he 
was happy to report, already numbers upwards « 
1650 members and has become in its first yea: 
the largest section of the Association. The on 
other matter which the committee wished to bring 
before the Association was its recommendation 
favor of the new Federal Interpleader Bill, whi 
had been introduced in the United 
by Senator Hebert of Rhode Island 
the recommendation was adopted. 

Resolution of Thanks to Hosts Adopted 

At this point Mr. Harry S. Knight, of Pen: 
sylvania, presented two resolutions from the Exec 
tive Committee, both of which were enthusiastical! 
and unanimously adopted. The first fol 
lows: 

“The American Bar Association extends to t 
Grand Rapids Bar Association, the Michigan Stat 
Bar Association, the Committees, including wit 
cordial emphasis the Ladies Committee, and to the 
people of Grand Rapids, all of whom have labore« 
so unceasingly for and contributed so successfull 
to the pleasure of its members and guests, deepest 
thanks. 

“Efforts unstinted, courteous thoughtfulness 
unfailing, hospitality unbounded, have made of this 


was the 


states Senate 


On mot 





reads as fi 
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eeting notab njoyment as well as achieve- 


nt. The gra memory of a warm welcome 
a cultured and kindly people in a beautiful city 
ready indel pressed upon the minds and 
of th dance, and the Association 
now pla ts permanent annals this 


nowledgmet1 


hosts their 


ts oratitude and bespeaks for 


1 


tnose have so gener- 
aided them, that prosperity and happiness 
they s I eserve 
P, ARMSTRONG, Chairman 
RGE H. SMITH 
S. KNIGH1 
ihe secol 
‘The Am«¢ \ssociation expresses to 
nunicipal aut ties of Grand Rapids its ap- 
ation { heit ellent cooperation in making 
cess of tl ts Fifty-Sixth Annual Meeting, 


1 Rapids its thanks for the 
the of the 
manner in which they 


spa T 


pat ed to 


ate 


tivities 
ciation and t 1! 
been rej 


New Committee on Administrative Law Is Heard 


From 
Vii Lo ; ell, of the District of Co- 
ia, Cha nted the report of the new 
ittec ative La The commit- 
having be« ly last May, is still in its 
dling « spite of its youth, it finds 
conf thorny set of problems. 
first ses e 73rd Congress had created 
mber of 1 nistrative agencies, to add to 
rt ( bureaus, commissions and 
Ire stence Referring to the 
e plan, 1. favorite device of the ad- 
strative nd to a recent decision of a 
e of the S Court of t District of Co- 
ia in an it mn proceeding brought under 
of the ne in which the principle that 
execut the President may not be 
olled by 1 on was held to be decisive, 
rt ( 1 
‘is it nec irgue the portance now 
dministrati with such itutes on the 
and su ohts in the mind of the court? 
eems as if the is ripe for close scrutiny to 
vhether «¢ nistrative system (and I ask 
idulge [ use the rd) is sufficient 
try the | posed upon it or adequate 
por the hic ire threatened to be 
ed up ( Lt 1ed 
Let me explain to you the Commit- 
attituds ew legislatio1 We regard 
not our e to express any opinion on 
nstitut these new experiments. You 
ot catcl ing any opinion on the plan 
ational ré Ve regard our field as the 
ency a f the machi ery, not the 
se fo chine employed. 








in a sense of real- 
we ri 1 commenting on and, if 
ssary, cri particular machinery simply 
se it happ« be employed in a great social 
economic ex] with which we all may 
sympatl k it is a grave mistake to 
me that tl vislation is what it purports to 
n its face, t iry, of t years’ duration, 
inti-toxin, s peak 
“I do not k: how it is possible to read the 
ks, hear l lio the addresses of some of 





























































the chief actors, to look at the developments abroad, 
to see the codification of industry without realizing 
we are in the presence of a new and persistent phil- 
osophy, right or wrong, which seems likely to have 
its trial over a period of years and in a continued 
number of experiments. * 

The report, as printed in the Advance Pro- 
gram, he continued, set forth a tentative outline, 
somewhat general, of the committee’s imposed ac- 
tivities and inquiries. He anticipated little, if any 
difference of opinion, as to the practicality and de- 
sirability of trying to introduce a greater measure 
of uniformity, and of observance of due process, in 
practice and procedure, including admission to 
practice before this assortment of tribunals. Mem- 
bers would no doubt readily agree that it would be 
well to achieve a greater measure of uniformity in 
the method and scope of judicial review of admin- 
istrative decisions, and that it is desirable to elim- 
inate as much duplication and overlapping of func 
tions as possible. He continued: 

“The third point, however, requires a word of 
explanation. It involves a definition of adminis- 
trative law, and for this purpose we have ventured 
on a working definition drawn from the traditional 
separation of governmental powers in the Constitu- 


tion into legislative, judicial, and executive. I hope 
this reference to the Constitution will be over- 
looked. We are not going to base any claims that 


the law is unconstitutional because of it, but we 
do need it as a method of analysis because of the 
laws which are coming. The administrative law, in 
a general way, comes, we believe, when legislative 
or judicial functions are imposed on an executive 
official or board or an independent official or board 
[ say this, not by way of criticism or disapproval, 
but I believe we must face the fact that that ts 
what happens. . cu 

Referring to the committee’s program, as out 
lined in the report heretofore published, Chairman 
Caldwell concluded: “You will say our program is 
ambitious. You will appreciate that it means exer- 
cising constant vigilance over the whole flood of 
bills poured annually into Congress, drafted largely 
by the same administrative tribunals eager for more 
authority and impatient of any restraint at the 
hands of the court. We may be dreaming of more 
than we can accomplish, but we feel the work is so 
important that any measure of accomplishment will 
be well worth while.” 

On motion of the chairman, the special com 
mittee was continued. 
Committee on Facilities of 

Congress 

Mr. James Oliver Murdock, of the District of 
Columbia, Chairman, presented the report of the 
Committee on the Facilities of the Law Library of 
Congress. That report had already been printed 
and sent to members. He would not read it but 
would indulge in a brief discussion of the functions 
and needs of the Law Library. 

Chairman Murdock gave some very interesting 
details as to the types of questions that are con 
stantly being investigated by means of the Library’s 
facilities. For instance, not so long ago there had 
been a number of hurried calls on it in connection 
with the attempted extradition of a well known 
citizen named Insull. This year the Congressional 


Law Library of 
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appropriation for the acquisition of books had been 
increased from $25,000 to $50,000. 

At the conclusion of his remarks, he presented 
a resolution that “the American Bar Association 
favors the continued development of the facilities 
of the Law Library of Congress to the end that it 
may become the nation’s principal depository of 
legal literature and sources.” 

Judge Charles S. Lobingier, of Washington, 
D. C., desired to second Mr. Murdock’s remarks 
and, as a constant user of the Law Library of Con- 
gress and a grateful beneficiary of the wonderful 
opportunities which it offers to the investigator, to 
say that it seemed highly appropriate that the As- 
sociation should stand behind it. Mr. Morrison 
Shafroth, of Colorado, expressed the hope that the 
Association, not only by resolution but by the per- 
sonal efforts of its members, would let their repre- 
sentatives in Congress know that the lawyers of the 
country want such a Library. Mr. John Vance, of 
Washington, D. C., a member of the Library Staff, 
desired to record the deep appreciation of the Li- 
brary of Congress, and particularly of the Law De- 
partment, for the very great support that had been 

































rendered it by the American Bar Association and 
express the hope that it would be continued. 

On motion Chairman Murdock’s resolution vw 
adopted and the special committee continu 

Chairman Thompson announced that no ¢ 
of the American Bar Association Medal for d 
tinguished service to the cause of jurisprudence h 
been made this year. He then turned the gavel ov 


awd 





to President Martin, who recognized Mr. Geor 
H. Smith, of Utah, Chairman of the General Cou 
cil, who presented the nomination officers 
the ensuing year, all of whom were unanimou 
elected. President Martin thereupon appointed 
Thompson, Mr. Boston, Senator Long and Gove 


nor Whitman—all former President as a spe 


committee to escort Hon. Earle W. Evans, the n¢ 
ly-elected President, to the platforn 

The members applauded vigorously as Pré 
dent-Elect Evans ascended the platform. Presid 
Martin congratulated him and introduced him 
the Association. In reply, the President-Elect sa 
“I can’t tell you how grateful I am for the cont 


dence you have shown in me and I sincerely 
that I may be able to so order my course dur 
coming year that you will not 
meeting then adjourned. 



























Former President of the 


N the September number of the Journat Mr. 
Beardsley presents a strong plea for the inte- 
grated bar, making quite plain the advantages to 
be gained from a completely organized and self- 
governing bar. In making this plea I believe Mr. 

Beardsley has done a useful public service. 
His next hypothesis is that the Illinois Supreme 
Court in conferring upon the Illinois State Bar As- 
sociation and the Chicago Bar Association “a small 
measure of governmental power” has proceeded on 
the doctrine of “inherency,” has thereby cast a 
; doubt upon the power of state legislatures to act 
in organizing the bars of the several states, and has 
thereby become a threat to present progress and a 
hindrance to further progress throughout the na 
tion. This is indeed a grave charge and should be 
' examined somewhat closely before it or any part 

of it is accepted. 

It is true that the Illinois Supreme Court took 
the action complained of at the request of the Illi 
nois State Bar Association and the Chicago Bar 
Association ; and the writer confesses to having had 
some part in persuading that court to act. Mr. 
Beardsley is mistaken, however, in thinking that 
the action was taken on the theory of “inherency” ; 
instead, our Supreme Court and our Bar Associa- 
tions proceeded upon the theory, well established 
by the rulings of this State covering a period of 
thirty-five years, that the Constitution of Illinois 
adopted in 1870 conferred upon our Supreme Court 


THE ILLINOIS VIEW OF THE JUDICIAL POWER— 
A REPLY 


By Amos C 


. MILLER 


Illinois Bar Association 


1 
} 


ample authority to act as it did. If the truth 
that statement can be demonstrated, then it see: 
reasonable to ask that we in Illinois m 
pletely exonerated from the charge 
the way of progress either in Illinois 
the nation; and the thirteen states wh 


ay be con 
of standing 
throughout 


legisla 


ose 
tures have acted, as well as the thirty-five state 
whose legislatures have thus far either failed « 


refused to act, may safely be left to their own pr: 


tection by the aid of their own constitutions at 
the appropriate rulings thereon 

By Article III of our Constitution all judici 
power is committed to_the courts. Neither of tl 


other departments of government may exercise a1 


judicial power unless the authority so to do 
expressly granted in the Constitut (Certa 
judicial power—the conduct of impeachment pr 





‘ 
ceedings—is expressly given to the Legislatur: 


The question then arises, What is judici 
power? Or, to make the application, Does the 
of our Supreme Court now complained of ta 
within the proper definition of judicial power 
it does, then the propriety of the act surely 
not be assailed; and the question raised by M 


Beardsley, viz., whether judges e “inherent! 
less well fitted than the legislature t 
branch of judicial power, need not 
There are many powers of government t! 
readily be classified 





exercise thi 


be considered 








may as executive, le 
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dicial. TI e others whose classification is 
easy Py to the adoption of our Federal 
tit he ete separation of the powers 
vernment \ 1 theory only—though a very 
ne V riter | for many years extolled the 
piete separat of the three powers of gov- 
ent Sa anty Of libe This theory 
embodi¢ ederal Constitution. Every 
of last re t that has seen fit to comment 
the s recognized the impossibility 
complete den ition 
Among the rnmental powers which have 
claime f both of legislatures and of 
ts are the | to make rules of procedure; 
ver ¢ e conduct of attorneys; the 
ver to govern the application of the law in a 
ninal cas¢ t ver to direct the conduct of 
ior cout the proper classification of 


is in doubt, 


by what process 











the doub ed There seems to be but 
answer, and that is, by the common understand 
n that su t t the time of the adoption ol 
onstitut e interpretation is sought. 
it « tit ial power within the mean 
of the ( n, is to be determined in the 
t of thi w and the history of our in- 
itions xisted anterior to and at the 
vf the the Constitution.” 
In di question whether the making 
es Of proc re for the inferior courts was 
erly an ¢ judicial power by the Su- 
e Cor ) Roscoe Pound has made the 
— ‘ 7 > 
ving ret O Illinois Law Review, page 
) 
to tria the historical argument already made 
’ f the reviewing court of general 
iction edure neral rules, if not pre- 
y Z \s the judicial organization 
at the t titut re adopted, trials were 
ad in the Vestminster, as a rule. Trials at bar 
1 t re rare. Causes were heard at cir- 
befor es or mers of assize and 
rius a ending in non pleas or vice 
" iF t the court vere independent 
als quite as iperior murts But the pro 
nes at reviewed on motion for new trial, 
ms m arrest tions for judgment and the like in the 
x t Westminster When our consti- 
were adopt practice for these cases was regulated 
genera superior courts at Westminster, some 
hich had 1 force since the seventeenth century. 
It would se wre, that the supreme court of one 
stat ways beer oked upon as the his- 
al equiva t of King’s Bench, might consti 
ally be regulate the practice in the causes 
the p r t ew in bank, as was the doctrine at 
mon law ‘ it Westminster and the 
. t 
t t tatute f rado, enacted at 
nstance of t iation of that state, proceeds upon 
Moreover e! { the highest court of general 
diction of representing the King’s Bench in the 
n-law t ration, to make general rules of 
ew also in the practice of inferior in- 
ndent tribu whose proceedings it had the power to 
Ww, was recog American legislation until the later 
to g r f etail of procedure by statute caused 
\ forgotte 
In P Karli Culkin, 248 N. Y. 465, 
Ch Cardozo ent exhaustively 
the kground the New York 
nstitution t rmine the power of the courts 
r the bar ter reciting many particulars of 
e ancient cont the English courts over bar- 
sters, he ! s “The conduct of the barris- 






















































































ters was regulated with minute particularity, even 
in matters so personal as the growth of their beards 
or the cut of their dress.” As to the conduct of 
attorneys, Judge Cardozo said: 

“Many prohibitions now embedded in our law, often with 
the added sanction of a legislative enactment, came into being 
through regulations or orders adopted by the court of its own 
motion to put an end to some abuse. Thus, by § I. of an 
order made in Michaelmas Term, 1654, by the Court of Com- 
mon Pleas, as well as by a like order of the Court of Upper 
or King’s Bench, attorneys were required to give notice ot 
their chambers or habitations ‘under pain of being put off the 
roll;’ no one, under like penalty, was to practice in another's 
name, nor was any one knowingly to permit another to prac- 
tice in his name, excepting in warrants of attorney for com 
mon recoveries 

These two high authorities should suffice to 
show that the historical background of a constitu 
tion is a proper source from which to learn the 
true scope of the term “judicial power”; and this 
opinion of Judge Cardozo’s clearly enough demon 
strates the high respectability of the doctrine—by 
no means a new one in this country—that the regu 
lation of the conduct of the bar is a judicial func 
tion.’ 

To Illinois lawyers of this generation there will 
come much surprise at the confident assertions that 
the exertion of this power is clearly not a judicial 
function ; that the adoption of such wrong theory by 
the courts is brought about by the subserviency and 
sycophancy of the bar; that such course brings the 
judges into disrepute; and that anyhow judges are 
less fit than legislatures to fix standards of com 
petency and conduct for members of the bar. 

Almost thirty-five years ago the case entitled 
In re Day (181 Illinois) was decided. The opinion 
was written by Mr. Justice Cartwright, who was 
by the Illinois bar accorded as high a place in re 
spect of ability, learning and character as any con 
temporary jurist. Certain it is that no judge ever 
occupied a place on our Supreme bench whom our 
bar held in higher esteem. In this opinion Justice 
Cartwright went into the historical background 
of our Constitution very much as Judge Cardozo 
did many years later. By it he showed very clearly 
that the admission of attorneys to practice and the 
regulation of their conduct at the bar and the fixing 
of ethical standards of practice was in England, 
long before the adoption of our Constitution, re 
garded as a judicial function; and that a similar 
understanding existed in this country when our 
Constitution was adopted; and that ever since the 
organization of our State government our courts 
have exercised the power of admitting to and ex 
cluding from the bar, and that very early in our 
history the Supreme Court had exercised that pre 
rogative, and that “for ‘ighty years the courts have 
recognized the exercise of that power by the Su 
preme Court, and the regulation in that respect has 
established the law for this State.” And he con 
cludes that in Illinois the Constitution grants to 
the courts and not to the legislature the power to 
admit to the bar and exclude from the bar and to 
regulate the professional conduct of the members of 
the bar. Many decisions since that time have fol 
lowed this opinion of Mr. Justice Cartwright. As 
State v. Noble, 118 Ind. 350, 21 N. E. 244; In 
509: Ex parte Garland, 4 Wall. 333; Ex parte 
Hutchins v. Des Moines, 176 Iowa 189, 157 N. W. R 
379, 83 N. W. 541; In re Thatcher, 80 Ohio 
Gratton, 84 Kan., 843, 115 Pac. 646; 


527, 16 Atl. 481 
McKibbon, 153 


1. Other cases are 
re Mossness, 399 Wis 
Wall, 107 U. S. 265; 
881; In re Simpson, 9 N. D 
St. 492, 89 N. E. 39; Hanson v. 
In re Cooper, 22 N. Y. 67; Splane’s Petition, 123 Pa. St 
In re App., 67 W. Va. 213, 67 S. E. 597; Bar Assn. v. 
Wis. 350, 141 N. W. 233; 6 C. J. 571 and cases cited. 
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to the police power, al d the province of the legis 
lature with respect to its exertion in this field, he 
Says: 

“It may be readily admitted that such all-pervading power 
does, in some respects, reach the practice of the law and gives 
to the legislature some power concerning it. The legislature 
may enact police legislation for the protection of the public 
against things hurtful or threatening to their safety and wel 
fare. So long as they do not infrit upon the powers prop 
erly belonging to the courts they may prescribe reasonable 
conditions which will exclude from the practice those per- 
sons through whom injurious consequences are likely to 
result to the inhabitants of the State 


No one would question the right of our legisla 
ture to declare that any person ignorant of the law 
or of bad character should not hold himself out as 
an attorney at law. But if ou 
enact, as does the India ( 


legislature should 
titution, that any 
person, however ignorant or otherwise unfitted fo: 
the task, should be 
others and otherwise represent others before the 


courts so long as he was able t roduce a certificate 


permitted to try lawsuits for 


of good moral character, our Supreme Court would 
very promptly hold 
just as in the Day case it held invalid a legislativ: 
enactment which in a very much 
sought to degra‘ 
to the bar. 

Neither do the lawvers in this 


legislature as better fitted than the 


unconstitutional 


milder degree 
41 


requirements for admissio1 
State regard th 
Supreme Court 


by training, practice and opportunity to regulate 


the conduct of attorneys, fix for them a standard 
of ethics and competency and provide the machin 
ery for disciplining members of the bar (An in 
vestigation under the writer’s direction about on 


ling methods in force in the 
various states of the Union « need the Board of 
Governors of the Illinois State Bar Association and 
of the Chicago Bar Association that few states had 
adopted methods so effective as ours and that in 


many of the others, where I oislative 


year ago of the discip 


control was 
recognized, the disciplinary machinery was pitiably 
inadequate. When a lawyer must be tried for mis 
conduct by the ordi: 
misconduct are so flagrant as 
in motion. Our Supreme Court has for many years 
been admirably with the bar in the 
handling of disciplinary measures. In this State 
the great majority of lawyers practice 
The Chicag 


well along in this depressi 


lary court trial, few cases of 


set such machinery 


cooperative 
in Chicago 
» Bar Association has (or had until 
nn) forty-five hundred 
members. It charges very substantial membership 
fees, the greater part of which is devoted to dis 
ciplinary measures. It has handled an average of 
a thousand complaints « The great bulk 
of them, of course, are unfounded or trivial; and a1 
understanding is reached year twenty to 
thirty disbarment or discip! proceedings art 
brought to the Supreme ( ittention and dis 
posed of by it All this has been done 
lations prescribed by our Supreme 
cently that court simplified and mad 
and less expensive the disciplinary machinery and 
gave certain powers in that regard to the Boards 
of Governors of the two associ ns mentioned. In 
so doing it followed a somewhat similar procedure 
by the Supreme Court of 

about four years ago. While the disciplinary ma 
chinery in the two states is not the 


under regu 


Court Re 
more effective 


Pennsylvania, adopted 


same, vet in 





both the Supreme Court takes entire authority 
control of the subject. 


Turning to an example of legisla 
this same subject, and assuming the accuracy 
the figures given by President Guinther of the Oh 
Bar Association, in the first sevent seven ye 
of California’s hi tory there were a total of al 
twenty-seven disbarments and suspensions 
one in each three years on the ave1 igre his y 
disparity between California and Illi: n resp 
of disciplinary actions can scarcely e due 
relatively higher state of public n ils on t 
western coast, for promptly upon the organizati 
of proper disciplinary machinery | awyers 


the gracious permission finally given the | 
lature, both the number of complaints 
ber of actions thereon rose to a parit 
I think I voice the general and sincere sentims 
of the lawyers of Illinois who are soli 


deservedly good standing of the ba tl St 
when I say that we of the Illinois Bar nerat 
ourselves that the Supreme Court of 1 State 


taken the view complained of as to the prope 
terpretation of the Illinois Constitut that 
hope our Supreme Court will rigidly adhere to 
view and that it may go even further tl 


gone in regulating the conduct of th 


\s to whether or not the prevailit ntime 
this State would now favor the complete organ 
tion of the bar under the comman 1 direct 
of the Supreme Court, I, of cours« l 
to speak If and when such prevailii sentin 
among our bar shall be made known 1 Supre 
_ourt, it is the writer’s hope that 1 t court 
; ; : 


recognize and act 
take that ste] 
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